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adjourned as against the garnishee pending the
trial of an action against bum, by the primary
debtor, in the High Court for the debt, part of
which was attached in the present suit. Judg-
nment was recovered therein against the garni-
shee in April, and on the 5th May the
prirnary debtor made an assigniment, under
the Assignment and Preference Act to one
Sumerfeldt, Who thereupon gave notice to the
plaintiff in this suit that he claimed the debt so
attached'by him. Thereupon the case came on
at an adjourned hearing against the garnishee,
and the judgrnent appealed frorn was given,
discbarging hilm frorn the suit on the ground
that the assignrnent took precedence of the
attacbrnent, and the plaintiff was ordered to pay
the garnishee's cosis. The question is, wbetber
an assignrnent under the Act does intercept or
take precedence of such an attachrnent. Lt is
clear that the service of the garnishee surnmons
does not credit as between garnisher and garni-
shee any debt either at law or in equity, and
does not operate to any extent as an assignrnent
or transfer of the debt to the garnisher. Chat-
terton v. Watrney, 17 Cby.D., 259, C.A., In re
Coinbined Weiçhùnç and Advertising Machines
Co., 43 Chy.D., 99. Nevcrtbeless, unless sec.
9 of the Assigrnent and Preference Act applies,
the effect of service of the order or surnmons (it
will be understood that 1 arn speaking of the
summons under sections of the Division Courts
Act), is to prevent the debtor from dealing with
the debt to the prejudice of the garnisher, who
bas obtained a statutory right which he is en-
titled to follow out to its legitimate resuits. If,
therefore, it is to bc intercepted by the subse-
quent assignment, and the garnisher deprived
of the right thus acquired, it rnust be because
his case cornes plainly within the provisions of
the 9th section. Eut for that section it is mani-
fest that the assignee could only take wbat the
debtor could give hlm, and that he would take
subject to any rights wbich creditors bad
acquired against the property. Lt rnay be con-
ceded that an attaching order or sumamons is a
species of execution-an execution against a
debt. That is so heîd and it is so described In
re Stanhope Silk Collieries Go.,, 1 Chy.D., with
reference to its effect. But in cornîon parlance
we do not speak of it as an execution, but as an
attachrnent, and we see in the English Bankrupt
Acts, containing provisions cognate to the 9th
section of this Act, that the distinction is main-
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tained, and the case of execution and attachnieCIt
expresslyprovided for. Ex pare Pi/arS, 17~ ChY'
D.,653, Butlerv. Weariag, 17 Q.B.D., 182. i'V'
ing ail due weight to the fact, no doubt appare t

on the face of the quasi insolvent legislationfoulnd
in the Assignrnent Act and the Creditors' Relief
Act, that the object of the legislature is to pre'

vent one creditor fromn obtaining by preference
or otherwise advantage over others, wve MustIý
nevertbeless, see that the language of dhe 9tb'
section fairly treated ernbraces this case.

think that the reference to the execution in the
sheriff's hands and the spécial provisions as t'

the costs of the execution creditor, show that the

executions tberein referred to are exécutionls
ordinarily known as such-executions placed

in the sherifi's bands, under wbich the assignor's
goods or lands may be seized and sold. Lt
appears to me that the case of an attachrnent. of

a debt wvas not present to the mind of the legis-

lature ; that it has not been provided for, and,

therefore, that the right of the attaching credit"r
has not been taken away. Grotesque and unjust
as are provisions of the Act in sorne respects es
regards the execution creditor, they would, if he
were within thern, be doubly so as regards ai'

attaching cieditor. The execution creditor bY
fi. fa. bas a judgment for bis debt, the costs o

which he is entitled to recover froin bis debt0i
if he can. They are, and remain, a debt, and be
can prove for tbern as such against the estate Of

tbe lands of the assignee, if be was not entitC

to enforce payment in full under bis executionl
On the other band, if tbe garnisher is cut Out 1bY

tbe assignment and tbe attacbing order Or
surnmons cliscbarged, the costs which heh$
lamfully incurred are lost to hirn, and he la
even, as in tbe case before me, be ordered to paY
the costs of a proceeding, against wbich, Until

the execution of tbe assigrnent, the garnishee
had no defence wbatever. Nay,ifh'atchl
order is an exécution within tbe meaning o h

o r 0 f e l,
section a final order to pay over ray have bee .
made orjudgment recovered against the garil
shee in a contested issue as to the debt and

execution against him placed in the sheri«f
hands, and yet as again st the original debtor , the

execution hy way of attachment not having been
cornpleted by assignment of the debt, it wo Lld
probably follow chat ail these proceediiigs WOubis

go for nothing. The creditor must lose i
costs, and the assignee, since he cannot take the
benefit of thern, must bring bis owfl action fo'


