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The evidence was, that the Clork of the
Peace on the l2th July, 1837, certified to
the Quarter Sessions, that there was the
auma of £3 fis. due 0o1 the lot for eiglit years
tinding Tht July, 1837. The chairman mnade
ant order that a warrant for sale slîould is-
sue, and the warrant was issued. %Vison,
J.., in his judgment ini the Queen's Bench.
says :" There is no reason tc' doubt that
the land was actually, thougli perhaps, flot
forinally, taxed. "

Now, as to the £1 5s., that wvas a tax
clearly chargoed upon the land, being a tax
diroctly iîniposed by statute. So that the
aniounit was cctt.'nlv due and for the eighit
years, whether the Id. in the £ was properly
charged or flot. There was no ovidenve as
in (lotter v. ,Sitherklnd,that it was not. The
certificate of the Clerk. of the Poace tliat it
was charged upon the land, if not conclusive
evidonce upon that poin t, would be suflicient
prima 'facie evidence. Wheni the learned
Judge says, that perhaps it u'a.ý not .forina11
tcssed, hie was alludiing, no douht, to his
knowledge ot the practice which. used to pre-
vail rather than to aniytiîniiin the ovidenco
shewing it flot to have beeî formnily taxed.
It was, ho saya, actitwlly done. Tiiere was,
however, no question that the £ 1 5s for road
tax was due and in arrear for the proper
timo, and the sale dîd take place to roalize
the £3 5s arrears of taxes, ail of which, was
certified by the proper oflicer to have been
ixnposed upon the land, £1 58 of which was
completely imposed hy statute directly.
There was lb suggestion that anythingo ap-
pearing ini the evidence raised a presumnp-
tion as, it is contended, the ovidonce in the
case now before us does, thiat this charge had
been paid before thie sale. The case, thore-
fore, had ail the oleinents to support a sale,
which Hamilton v. yleton and Kernpt v.
Parkyn pronounce t., be necessary, and for
this reason liamiltoît v. Eigyletob appears to
have been referred to for the purpose of dis-
tiflguishing it. 'rhere were, however, in
Joncs v. Oouiden, objections taken to the iii-
efficiency of the adverti4ellîeîît of the sale.
In the Court of Appeal we have tiot, urîfor-
tunately, the judgment of the Chief Justice
Draper, which, aithougli wvritten, appears to
have been inislaid. Ho, certainly, was nf)tin
the habit of going out of the way to (iver-
ride, or to cast a doubt, uIpon), a judgiuoent
of a court upon a point flot even necessarv
for the decision of the case before hin, and
which, in fact, t iie e vidence in the case be-
fore him did xîot raiso. If Blake, V. C.,
had changed the ýopinioni mhich ho had thon
but recently expressed in Proudfoot v. A u,,-

tihe surely would have pointedly inti-
mated that change, and hie could flot have
thouglit it necessary shiortly afterwards to
take, as ho did, the.-furth)er evidence in
Proudfoot v. éliiitin, and base his decree

upon such further ovidence; but that ho
had not changed his mmiid, appears from the
fact that ho bases his judgment expresaly
upon the ground that it was shewn, suffi-
ciently in bis opinion, that at the time of
the sale there were taxes in arrear, and
as 1 have already shewn, these taxes were
dite for the period thon required. The judg-
ment of Burton, J., whiereii hoe says, that
by reason of the 155th section of the Assess-
ment Act, it ivas niot open to the defendants.
to irnpeach the sale by reason of the alleged
irregularities which were urged against it,

1must bo confined. to the objections as to the
irreý_ularities in the advertisenient of the sale,
and cannot bc extended to refer to a mat-
ter which did not exist, and which, there-
fore, did miot eall for adjudication, as the
case ivas argued upon the assumption that
theire did sufficiently appear to 1)0 taxes in
arrear for the period necessary to warrant a

1 had noever heard t1îat the Bonk of Tor-
outo v. Faingu, in Appeal, 18 Gr. 391, was
supposed to bo an authority iu favour of the
plaintiti upon the point now before us, until
1 heard xny brother 'Strotig's judgment here
to-day ; if 1 had, it would have been easy to
show that it doos lot. affect, this case anv
inore than Joi4e8 v. I'o dendes. The reý-
suit is, that, iii ail the reported cases since
the first onactmient of the clause under dis-
cussion, which have been decided iii favoitr
of the purchaser, it w;ts provod that the
event, upon the happening of which alone,
the power of sale cýmos4 int> existence, has
1occurred, and that, in the only cases in which.
that evenit did miot appear to have occinr*red,
the title of the original and true owner has
l)OOn tipheld. Both authority and princîple

iconcur thon in laying down the law to ho,
as this court should tako this, the earliest
opportunity of affirming it to be, thiat the
section under discussion does not remiove an
inflrmity arising front there not appoaring
to have beon at the finie of the sale some
portion of the tax dite which lias been in
arrear for tho period jîrescribed by law be-
f ore the sale-thiat the section covers al
more defects cof f rn %vhich may have oc-
curred in tho procodure to imipose ant assess-
nment aètually chmar!ged agzainst the land, and
ail irregularities aînd defecta iii the execu-
tion of the power. but cannot, upon atiy
principle of justice be constrnied to supply
or cure the want of that condition procedent,
the existenco of whicli is essential to the car-
rying into execution of the power, namoly:
that soîne portion of the tax imposed was in
arrear for the period prescribed by law, and
was still unpaid at the tinte of tho sale.

The Court of .- ppeai lias held that this
condition lias heemi fulfilled iii the case be-
fore us ; it is nocessary, therefore, to dispose
of that point al.3o.


