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the right of recovery being ini one case affied, aithougli the
servant had left the horse ini order to aecomplish a purpou
entirely personal ;e wher-, the, driver of a truck lef t it in the
street at night, instead J.- comply,4ng with the directions lit had

Ses HeaiIe v. Johnson (1005): Iowa.) 103 N.W. 92. The fact that the
master had provlded the servant with the means of securing the horse,
and that thé running was the resuit of the scrvant's having digobeyed the
master's instructions to use those means, wus held to be no défense té
the aetier..

"Hayes v. Wilkins (1907) (194 Maso. 223) 80 NE 449. riscussng
the facto, the court said. "He was on the way te the lefendsst's
stable, after having comnpléted the regular work for the day by delivering
nome merohandise at a -freight bouse. Wbile the route that ho took wu
neot thé shortést, it was but little longeP than the other, and thé litry
mîght havé found that be chose it beeause thé other was blocked by
teame, and that therefore he was withln thé scope of hie employinent up
te thé time wben hé loft the harsé. Ife went into a pool room te get
soe tobacco, and this movement, treated as an Indépendant act, wus
not for the master's béneflt, for within thé scope of hie employment as a
servant. But his custody of the horse, up te thé timé that hé loft
him, was In thé performance of the deféndant's business, and asy
négligence in for the conséquences of whlch thé défendant la liable,
While hé had thé horse in oustody for bis master, and was charged wlth

t thé duty of continuing tlije custody as a servant, ho néglgently omitted
te contInué it, and as a conséquence the herse ran away. Ris purpose
on goir'g Into the pool room la Inamaterial. His ntugligene occunred
whi le hé was directly engaged in hie niaster'e business, by the mire
omission of that whicb hé should have doné in thé business. If the f
atternpt weré to charge thé master for négligence In thé performance o! t
thé set of gelng te buy tobacco, the casé would bé diffé 'rt. If thé t
driver had carelessly lnjuréd property In thé pool reomn thé defendént t
would net bé lIable, bécause hh; golng into the pool room, oonsidared 55

a positive act, was net within thé scoe of bis éxnploynaent. But théb
omission and failuré te continue thé rropér custody of bis hersé whsnr
hé had hlm in custedy fer thé maer, was an omission te perform bie iduty es a servant whili hé was acting for blé master. This omission,f
qulte apart fram thé purpos whléh acconapanied It, was a direct and oj
proximate cause of thé pl.aintiff's injury. Thée: (él différent frontn
MoCtrthy~ v. Timmnin., 178 Mass. 378. 59 N.BC. 1038, 88 m. St. Rap-
400, (osée § 6, noté 1, post), In whieh thé driver, for hie o, purposes, bel
driven thé té&m away from thé strets on whlnh hé should havé driven Il t
for hlé mauter, and had coased te aot withln thé scopé of his emPloY h

b'ment béfore thé négligent omission that caused the accident." t


