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(c) Final rejection of titis doctrine.-That doubts as to -le
currectniess of the doctrine reviewed in the preceding sub-section
nad been fe]t by some judges even at the tirne when its ascendancy
sieemcd to be r-nost assured, mna), be inferred from the fact that in
1S40 Lord Denman intîmated that he found great difficulty in
accepting it 141). At Iength, in 1849, it ivas definitely repudiated
blv a unanimous judgment of the Court of Exchequer. Ini the

bi,-J rule ernbodied in the EagB;sb case. Froni a consideratien ef tbe language
mced in these carlier Massacbusetts decisions, il is apparent that the iabeured
atlempt wbicb was made in Bitoird v. Richaron to dctend thent mereiv sdds
.aîe more te tic long liai ef instances iii which the courts bave taken pains te
denionstrate that the actuai rulings in cases based upan discarded doctrines
were. upon the evidence, reconcilable witb the doctrines afterwards adepred.

in Stone v. Cheshire R. Corp. (1849)19g N.H. 427, 58 Arn. Dec. 192, a persen
iîiiured by a rock wbicb was îhrewqi eut et a blast set off by a contracter wba
was building a portion et a raiiroad wss held entitled te recover on the ground
1 liai, ' 1wbcrc a mian is in possession et flxed preperty,bhe must take carre that bis
property is se uaed and rnnged that ether persens; are net injured, aud that
wbetber bis preperty be rnanaged by bis ou-n immediate servants or by contrac-
tera or their servants." This case kç virtually overruled i n JVright v. Hoibrook
(1872) 52 N.XH. i 20, 13 Arp. Rep. 12, wbere, bowever, it was suggested that it
migbt stand upen the saine principle as Lowed? v. Boston & t.R. Ci'q5. <38301
23 ik 4 4 r.Dc - as that decision is expiained in Bitoird v. t' teha rdson
(î8cSè 3 Gray, 349, 63 Ain. [ -z- 743. It is te be obaer-ved that, iu tbis later New
Hamtpbhiire case tbe court did ,îot go te Uthe lcugtb ef categerically rejecting the
doctrine- that tbe ewner et Ùs.îd la hiable fer acta wbiclî a, contracter dees upen
ibat land fer bis benefit.

ln WVistsdi v. Brinson (1049l 32 N-C. (te Ired. L.),554, where ftie injury was
caused b>' s baie in the street wbicb a contracter empleyed te meve a bouse bad
;rft uncevered, tbe plaintiff was beld entitled ta recover. The decisien was put
apon tl'e greund tbat thc atipulated werk wss te be doue, 'I iii respec.t teb
Jefendant's preperty." Considering thc date ef tbia case. it la ratber surpriaing
te find in tbe opinion ai tbe rnajerùy sorne language wbicb indicsted a more
.nqualillcd approval et Bush v. S/cina n tban ia observable in an>' etber case
decided silice LauX/wr v. Pointer (1826) ji Barn. & C. ýj7 8 Dow]. & R. SSa.
4 L.J.IC.B. 309. Ruffl-î, Cb.J., diaseuted. Se far as bis conclusion ws determined
bv the doctrine as te a distinction bctween real and persenai preperty, it was
bascd upen tbc tbeory, that the liabîlitv whicli is predicsîed witb reference te
fhi distinction takes effcct enl>' wben tbe nuisance created b>' the contracter is
actuaili on the prentises cf bis em.ployer. In otber respects bis opinion enidodies
whiat ks now tbe generallv received doctrine.

Il will be neticed that, on Ie facts, botb the New 1{anîpsbire and tbe 'Nortb
Caroiina decisiona miglit pessiblv lie ausiained on xci greund that tbe employer
%vas heiind at bis peril te sec that apprepriate precautiona were taken te saie-
guard Ilie public. Sec Subtitle V.. post.

lu MemtpAis v. Lasser(t81 9) q Hunîpb. 7.57, tbe case ef Ru4sh v. Stinipap, was
nîrnîioned witheut any exîîressien ef disappreval, but the decis;o: was reailv put
;,poil tlie grtund of a brcacb of a nlon-deltega hic dtir%.

Otiier .\nîerican cases in wbîclî tbe distinctijotn betwceen the tiabilities incident
t.ý Ilie owiiership or p eiof u rosi aind of liersenal property ks recngnized
mlort or less definitcly are B// %br-v. titrSda'kil£7. R. & Con? C'o.

(18 l'. oq ; .lfoone sv. Sanhorne (i8ýjff) 2 Nue1). *iç9, 5î9 Ani 0e 209.
'lbe allujsion te tie deetrinle ini tIi,. latter case is.soiewhat remarkrble, as it iâtd
hýen exjiiresslvN condenîned in 1e Pnst s. lrit<82 aNieli. ý-6.

1xd>i l.II/sgan v. lIrd5 rý î$84el 12 Ad. & El. 737, 4 Perry. & V. 714 t0 i.JQ.l1.
NS- l'i Tile grni.rks, of larke, B., in Qîtormoin v Uurpi, wbicli lid lîceti de-
i idcd 'ricr in tlic saine ycar, were ex1V'icit lv referi cd te.


