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fvr th+e most part; the Cangqage of the act makes diffïcuit, if not
ifnpos5ible, the conviction of offenders and, for that reasun, the
enf orc em ent of 'ï ts' purpase. 7

The Commission then went on to urge the introdixzion of administrative
remedies for dumping, rather than a crinlinal law procedure.

Such arnendment would not be inconsistent with the enactment of
definite and auth&itative instructions to the Federal Trade
Commission t*0 deal with durnping as a phase of unfair cornpetitive
met^e^ds^^

In ratruspect, it is 4ear- that This Repart of the Tariff Commission
.signalied the demise of the réquirement that there =be evidence. of predation as -a
condition for securing a rernedy agaïnst dumping in the U .S.. legai s.ys xem. The
A at of 1921r wlich was the basic janrti-d.urnp[ng n atute of th e U.S. untïl the post^
Tokyo Round Trade ^4greements Act of 1979, Made no reference to predatory
irrtent.9

`One should no te, by way of backgri)und, that this discussion in the U..5.
.too3c place iniight of the de^isiori of the U.S. Suprerrr.e, Courc (American Banana
Co. vs..Ur^ted Fruit Co.) that the Sherman Act (the basic competition lègislation
of the U. 5.) 01d not cover.aets done in foreign çouritriés. It was held th at not:
,only did the Sherman Act not apply to acts One in foreign cot:rrtries, even if
done by U.S. natïonalsx eveh d the conspiracy at issue Occùrred in the U.S..
providéd that the acts çamplained 'p# were not illegal irn the cauntri45 where"rtiley
were cornrnitted-.1 0 AppliCaxibn of the more modern "e#fecxs" doctrine of
international iavw+. woulti have led, possibly, to a dif€eren rt result. tt was this ladc
of application of the Sherenan.Act which, it appears,, gave rise to the need for
separaTe and distinct legislation addressed to the issue of unfair pric^s, ^nd, as
Virser notes, particularly those below the cost of production. i 1

To return to the matser of hQw the issue of, predation was viewed in
what now seems ta have been the formative period of modern tr ^a^e law, we
should note the authoritative.cornments of Viner. Jac 4b V irier was h}^ origie^, a-
Canadian, w#5o, lilCe rnany other Canadian d cor^omists of the period 12 wen^ to the
1:3nited S taxes for graduate level studj+. Hir) mentor wa-s 1;.WP.W. T aussi g, the leading
student of U.5. commercial policy, who became 'the firs7t cfiairman 6f the U.S.
Tariff Commissian13, and a proi-111c and Important writer on U.S. commercial
palicy- Virier, argued that "for the purp6ses of economic anai^sisr' the
apprapriaxe basis for classification were, first, the. motïves or objectives of trie
dumper (whicht in its !9!9 'repart the Tariff Co mrnissian had'corxcCuded was, as a
matter of law, difficult. to deal wi:th) and "according ta the degfde of continuity
of the dumping.'.1 One of°Viner's cateâxxries was "To elim'ina-re cornpexition in,the

Viner held this -co be likely to be of 'rshort:rvn ormarket dumped an;"14
interm-itt-ant" conünuixy. -Late: x examining the key economic questson of
whethert in -facx, predaxory durnpi.ng did take place, Viner Qbservad: "There
are . . . sufficierit' instances of trusts and cornbinïitions, many of them
international in their mernberi5hip or affiliation, that are within reach of w..orid-
wide quasi-monopolistic control of their industry, to make the danger of
predatory cvmpetition a- real one. ..." And, at a latef pQi.ntz "In every
man ufacturing inàustry .a substantial :traction of the workd output is produced by
cancerns who survive only under the shelxer of high tariff protection in th^ir
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