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Liberty to apply; no order as to eosts of this appeal lu either
of the first two events above provided for.

SECOND l)IVISION.Al, C. OURT. JANUARY 20T11, 1916.

GENTLES v. GEORGIAN BAY MILLING ANID POWER (2.

Fraiid and ireprese n ta/jo nt--Sale of La nU Iro ni ixory Note
('oan-ter-clai ha Rescissio a Dam uq< gs.

Appeal hy the plaintift iii the or-iginal acetioni and defendants
by counterclaini fî'oî the judgment of ( î'',J., 8 O).W.N. 618.

The appeal xvas heard by 14'I.CONBRIDOE, ('..B.Rnnhi.:L,
],x'rCIFRono, and Kl-ELLY, JJ.

D. L. McCarthy, K.C., for the appellants, the plinitif., and
Albert Genties, defendant by counterclalîn.

WV. L. llaight, for the appellant 1[lharI)ttt, defenldanit by
counterclaini.

W. E. Raney, K.C. and Il. E. Stone. for the defcîîdant (oi
painy and t he defendant Spa n iig, responidenits.

LAT0,11OIiD, J., delivering the judgnicnt of the C ourt, aftelr
setting out the farts, said that rescission xvas impossible, for a
party eaui nieyer iepudiate a eontraet after, by his own aet, it has
beronu' out of his power to restore the parties to their original
positions: Clarke v. l)ickson (1858), E. B. & E. 148. The ouly
reniedy open to the plaintiffs by eounterelajin was ai] action for
damiages,,. If 110 daiînages were sustained, Iheir elaimi faÎled.

l) e wCIC found by the trial Judge to have beeni sustained
by thernti; but, with great respet, that was under a InÎsaî>pre
heinsioii of the cvidence. Values should have heme estimated as
of the date of thetanatin ani not as of the date of the trial.
W'heni the true value of the property at the tine, of the sale is
taken lînto accouat, the parties; eouniterelaiîmnmg sustainedj no
damnage; and there was no misrepresentation indueîng the, (lon-
traet to purehase.

Afin' a (,aireful perusal of the evidenee and consîgderaýtion o>f
ail Ille cirumistauees, the learned Judge wvas of opîinion that.
Morc and SIpariling relied o>n their own judgrnent in buying
the lots-a judgnient whieh was riglit aceording to the- conditions
existing at the time-and that they were not misled by any
piaitv tu this acetion, if ai ai.11 and were satisfied with their pur-


