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lake-s," but 1 cannot see that tiis advances the case at aUl

in favour of the plaintif s. The most particular evidence as

to the nature of the water which the culvert carrnes is that

given by Herbert J. Bow mail, C.E., who visited the place

on the Tliursday before the trial. There were then about

three inches of water, about two feet wide, running through.

Hie says hie followed up the ditch, and it is an artifieial chan-

nel through a swamp. SoFme of the water came from a

spring through a ditch to the swamp, and he says it is con-

tinued as a ditch in the county of Welângton. The spring

water had not then ail gone through, and lie would not be

surprisedl if it would be dry in July and August.

It is unnecessary, ini view of my opinion upon this part

of the case, to consider whether tlic plaintiffs' reniedy, if

any, ouglit not to have lbeen by arbitration. There was a

very small amount involved in this case ($47-50), but the

plaintiffs' reason for bninging the action in fhe Iligli Court

was , as stated before, to try and get the affirmation of some

principle that woQuld goveril in like cases.

The action will be dismissed with costs.

JUNE 2lST, 1907.

DIVISIONAL COURlT.

.OSTERHIOUT v. FOX.

Costs-Scate of-A mou ai

ant-AmownIl Due under - AnnvUit'y-DeduelWWF-af
ment or Set-off-flivisiom Court Jursdidion.

Appeal by plaintiff from order of TEE'rZEL, J., ante 15i7,

allowinig ani appeal hy defendants f roin a ruilg of a local

taxing officer, and directing that plaintiff's costs of the

action shoffld he taxed ont the Division Court scale.

Tho, ap peal wus heard by FA r&o.N Bi )rIDG, C.J., BRITTONt,

J., RIDDELL, J.

J. I1. Spence, for plaintif!.

T. L. IMonahan, fordfnat.


