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TIHOMAS v. CALDER.
Fraudulent Conveyance-Crédîtor Mortqagee as iwell as SimpleConiract Creditwe-.-1q lihz. ch. 5.Action tried at Stratford, brought by simple coritractcreditors to set aside a conveyance of land and bill of sale Ofgoods made by defendant John Calder to bis wife, defendantCatherine Calder.

G. F. Sheuley, IK.C., for plaintiffs.
J. Idington, K.C., for defendants.
MEREDITHI, C.J.-JIad the plaintiffs been only simplecOntract creditors they would be efultled to succced, but theevidence establishes that they are secured creditors, havinZa second mortgage of the land in question, made before theconveyance, and it is ample security for their dlaims. Theresuit is that the plaintiffs are not entitled to relief. It halslong been settled that a mortgagee is not a creditor within13 Eliz. ch. 5, unless the mortgaged property is not sufficientto satisfy th e debt secured by bis mortgage. Refer to May O1nFraudulent Conveyances, 2nd ed., pp. 57, 163-4; Masuret v-Mitchell, 26 Gr. 435; Crombie v. Young, 26 0. R1. 194; SuuLife Assurance Co. v. Elliott, 31 S. C. B?. at p. 98.It is imrnaterial that defendants attacked the mortgage andsought to set it aside, because they failed. with the resuitthat the mnortgage has'been declared valid and plaintiffs arenow and have always been fully secured creditors. Actiondisiuissed, but, in view of ahl the circumstances, without costs-Smith & Steele, Stratford, solicitors for plaintiffs.Idington & Robertson, Stratford, solicitors for defendants.

MEREDITHT, C.J. 
JANTJARY 8TI1 1902.-Lou-NT, J.

DIVISIONÂL COURT.

PETERS v. WIIYTE.
T«riab-Jury-Judge's Oharqe-Maicj

0 us P'rosecuion-Wantof Reasonale and Pro6able Cause-Before Judge Rulesas ýto,,Facts must be Passed upan by Jury.
Motion by plaintiff to set aside a non-suit entered byFerguson, J., at the trial at Stratford, of an action formalicious prosecution,'and for a new trial. The trial Judgeruled that the plaintiff had not shown the absence of reason-able and probable cause for the prosecution, which was for


