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fact of contixiued pce--ion is not of itself conclusive. H1e mnust
rely on somethiug morc. In Nunn v. Fabian, 13 L.T. Rep. 303,
L. Rep. 1 Ch. 35, a yearly tenant in possession of certain pre-
mises claümed spccifie performance of an agreement bEtween hua-
self and his landiord, wLereby the latter agreed to grant hlm a
lease for twenty-one years at an increased rent, and an option
to purchase the frd-ehold. In pursuance of tl'is agreement the
tenant paid some rer.t at the increased price, but before the
Ïeasc was granted the landlord died. The executors refuse-d
to execute the lease, and proceeded to advertise the premises
for sale. They set up the Statute of Frauds as a defence to
the tenant's suit. The Lord Chancellor (Lord Cranworth)
found that there was clear ev-die Gf thp' allepfd agreement,
and held that the pay ment of rent at the ir.creased rate -ixt_-d
hy the agreement wa8 a slufficient part performance to take the
ease out of the statute. Specifie performance was. therefore,
(leereed. Another ease of continued possession ought to be
inentioned. In WViliains v. Evq ns, 32 L.T. Rep. 359, L. Rep.
19 Eq. 5.1î, a tenant iii possession filed a bill against his land-
!,)rd for specifle performance of a paroi agreement for a lcase
of thirty years. On the faith of this agreement the tenant had
agreed to sublet the premises, and had allowed his sub-tcnant to
exeeute certain works in the nature* of alterations and renpairs
to buildings. These works had been donc with the knowlege
and approval of the landiord. Viee-C'hanceelor Mains held that
the doing of these works was just as miueh a part performance
as if thcy had beern donc by the tenant, and he decreed specific

performance.
The next class of cases to be eonsidcred is whcre pomsession

has not beexi given under the contract, and whcrc the party seek-
ing specifie performance is flot in possession under a previous
titie--im other words. w'herc thcrc is no continuance in possession.
As we shall shew later, it is to this elas that the recent case
before Mr. Justice Sargant bekcngs.

The best examiple (if this clama of case is furxiished hy the
case of Dirkinson v. Barrow, 91 L.T. Rej). 161, (1904). 2 C'h. 339.


