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the defendant. But malice, hOwt-,er clearly provedi, is flot evidence
of the %v'ant of probable cause. (j)

The' practical significance of this distinction, however, is greatly
lim-ited by the fact that, the existence or absence of a bénît *fide belief on
the defendant's part that the plaintiff had rendered himself amnenable te
the suit for the institution of which the action is broug1it is the nîost
essential element in the determnination not mnerely of the question whether
the defendant acted without reasonable and probable cause (sec sec. 6
post), but aise ef the questicùn whether he acted iniaiciously, (h> and that
this latter questio-i is exclusively for the jury. (i) It is obvious that if the
jury are permitted te consider the want of probable cause as evidence
tending te establish malice, and are told that such want is coticlusively
established by evidence of the detendant's disbelicf in the plaintiff's guilt
or knowvledge ef Lis inniocence, they will naturally bc led te treat this
commion ingredient of bena or inala fides as a connecting link between the
tWo issues uapon which the case depends, the resuit being that malice will
iu effect be treated as evidence of want of probable cause. Indeed, there
is a mianifest logical inconsistency in a doctrine which declares, on the one

l,:ave a l'riin& investigation iii order t0 clear op othler crctînitanees, no action
,Ivould lie, becalige malice would necessarilv bc negatived .Sitmsà,ry v. Ov;iiaeloi
C.P.D 1878) 37 L.T.N.S. 792. 111 WYixl/d V. Ketes (1882) 1 Ont. R. ic3, a

iL'a' trial was granted on aucoutit of' charge that, I if' this informationi was laid
Nvithout there being proper catise, the restilt wotild be that it would le laid

mtliioulvThe court saidi that, thouglh there was other evidence on whichl
the Jury night have foutnd malice, It was not so cogent as to niake il apparent
l,,, Ille jury were, not influenced bv the misdirection. In If ieks v. rd*.u'r

tili8t) 8 Q. B.D. 167, Hawkcins, J., in conimentinig upont the argtiment of'plainiffs',
""Ilinie tliétt if' the trial judge ouight te have told the jury' there %va% walit of'
pl-olable cause that of' ittself' was evidence of' malice, said : 1, do not agrce il,
liis It is te, as a general proposition, that tvant of' probable cauise is evidenve
oimalice ; but this general rropo.4ition il apt t0 bc nîisunderstood. Iii ant action

ili this description, the question of malice is anl indepenclent one-ot*fac.î, puire)'-
;tnd altozelier for the consideration of' the j;.ry, nut not at ail tiir the judge..

. .If among the circunistatîces it appeari to tlîe jury tîtat tiiere was no
1olis(îia ble grouind for a prosecufion, tihevt may, tlîough b>y lit nîcans bound tu
do,40, Ivell think that it niust have beeni dictatèd by qome Siîîister motive on the
1,:itt of the person who, instituîred it. ' A finiding that the defenclant honestly
bvlieved the plalntiff to be gilttv aniountts to an acqLîittl with regard f0 the
iilfvrence of' malice, which if %vas open to the iurv to, have drawnl front th#-
;ihNeik!e of' probable cause ;andI where there is ni)oether evidenee. ot sinister or
indirect nmotive. the judgment îîîîîî lie for thîe del'endant, in spite of' anolher
iitidiîîg that there was malice :Bmwei v. Hawîuks ýC. eJ. t8gi ; Q.J3I)-j î8.

t) Aohnslone' v. 811MON (1786) 1 T.R. 493 <P- 543)> Wr4'/it v. 17>?(Y wOn/ (1852)
\\:Z 3193 t fhel' v- PeP' (18.36) 7 (,. & P. '506 1wlere Tenterdenl, cjliv.cied cvidence of' expresions oftr eneral nialice *uttered by deflendant:

li/arn j//une v. ('oliineau (Isoi) ic) Onît. î1pp. 20,3, per Buirtoti, J. A. l1p. 2,1t) - C'etv.
Ih i v. Mdren (18539>9 LTC.C.P. 215.
(h> Gib6,rns v. .-I11.tc (1846) 1 LUI3. 181 (P. 18,5) : ttlca.-t ". B,'auaen <1866)
& P. 10. .o tartet/m v. /Ioprn"4ý' (1837) 8 C & 1', 1 Pidù'?/ V- Rmitcne 11864)
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(il 1 'lil"/u'// V- fQ"llieP)s (1843)I îm M. & \V. 2 andI casex ciletl in secs,. 6(g),
idt',posi.


