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put ou two stamps sbortly afier the note was
drawu, in October, 1864, and two fine cent
stamps before the note fell due.

Defeudant's son swore that the note attacbed
to the notarial instrument was presented at his
father's bouse to bim, and there were no 8tamps
on it then.

The learned judge directed the jury te find for
the plaintiff, if tbey found the stamps were put
on before action brought ; aud they gave a ver-
dict for the plaintiff.

After motion in term a rule for a new trial was
discharged, on the al leged authority of Stephen8
v. Berry, là U. C. C. P. 548.

The propriety of this direction was the oniy
point raieed ou this appeal.
*J. B. Read, for the appellant.

Kingstone, contra.
HAGARTY, J., delivered the judgment of the

court.
It would seem that no stanips were on this

note when originally made.
The case seema geverned by the words of

27-28 Vic. ch. 4, sec. 9, "lExcept that any eub-
seq uent party to such instrument or person
paying the sanie, may at the time eof his so
paying or becomiug a party thereto, pay sncb
double duty by affizing," &o., &c., "land such
instrument shall tbereby become valid."1

The sot of 1865, 29 Vie. ch. 4, which became
law on tbe l8th cf September, 1865, and which
it is enacted shall be coustrued as eue sot with
the preceding act, in its fourth clause say .8:
"6No party te or holder cf any note, draft, or
bill ot excbange, shall incur any penalty by
reason cf the duty thereon not having been paid
at the proper time aud by the proper party or par-
ties, provided that at the time it came into his
bande it had affixed te it stanipe te the anieunt cf
the duty apparently payable upen it, that h. b.d
ne knowledge that they were net affixed at the
proper time and by the proper party or parties,

* and that h. pays such duty as seen as h. ac.
* quires sncb knowledge ; and any helder cf suoh

instrument may pay the duty thereon, sud give
it validi y under sec. 9 cf the act oited in the
preainble, without becoming a party thereto."

The case cf Stephens v. Berry was decided
'whehly on the act cf 1864. Richards, C. J.,
Bayes: IlI think we are certainly bound te de-
cide, that when a person becomes the bolder cf
an unstamped bill so as te sue and does sue on
it, be muet, te make it valid in hie bande, bave
put the double stamp on it before cemmencing
the action. Indeed, I personally take a much
stronger view cf the necessity of a holder pro-
tecting hiniself by the double etamp, when the
bill without it would be void. The holder, in
mayjudgment, can only b. censidered safe 'when
h. put on the proper stamp at the time b. weuhd
in law be considered as having taken and
accepted the bill as hie own, or within a reasena-
bIe tume thereafter."

This note matured in January, 1865. The
Rction seems te have been oommenced in Sep-
tetuber following, snd the trial was in December
Rot.

The new set imposed new daties froni the let
Of Jaîiuary, 1866, with certain directions as te
Obiterating stamps froni sud after the lot cf
Octeber, 1865. The fourth section is silent as
t() titne cf operat ion, and the fifth directe its

being construed as one act with the previcus
eue.

If we ehould read sec. 4 as part cf or ex-
planatory of sec. 9 cf the fermer sot, there
would be ne room te question the correctness cf
the learned Chief Justice's "lpersonal" view.

But when the latter statute beosmne law the
note had been six menthe at least in the plain-
tiff's bande. He was then the holder cf it, and
the action was pending before the statute was
passed.

By sec. 9 cf the earlier act the note was void
if net duly stamped at its making, &o,. exoept ini
the case of any subsequent party affixing the
double stamp at the tume cf bis beoomiug a
party thereto. This note, therefore, if ne eub-
sequent Party stanmped it on becomiug a party,
was avoided. If the plaintiff bas saved it by
stamuping, it muet be because as a subsequent
party b. etamped it on becoming such party.
He therefore beosmne a party in soine way, snd
ne otber way crin be imagined than by becoming
the holder or endcrsee cf the note. He did net
become a party by merely bringing the notion.

.W. therefore think the direction given te the
jury cannot be upheld.

The statute would b. completely defented if
the stampe could be affixed at ny time before
action commeuced. Parties could hold notes and
pose theni fromn baud to baud, sud only affix
etampe if legal proceedings became unavoidable.

If the fact really were, as is most probable,
that the plaintiff i8 the payee au 1 first endorser
cf the note, the time cf hie firet conuectien with
it is quite plain.

We think the appeal muet b. allowed, and
that the rule for a new trial in the court below
ehculd be made absolute vithout coste.

Appeal allowed.

COMMON LAW CHIAMBERS.

(Reported by HE*, Rv O'BRlES. EeQ., Barri8frr at-Law)

IN RE ANDREW CLEOHOItS AND THE JUDOZ 0F
TISE COUNTY COURT 0F THE COUNTY 0F ELGIN,

AND DUNCAN MUNN.

IntIng'ee At of 1864, sec. 4, ss. 4. 16-Jursdictiom of cnunty
iudge to order payrnent of claim by avgnee-tký8ts--Diti-
devts--ppealfrom aasigee--rohbrior-28 Vtc. cap. 18.

A d9mand for wages alloed to b. due by the insolvent te
tb. elaiaut was made, as a preferred dlaim, te an asgignee
tu inselvency. The creditors, etsa meeting, paus.d a resolu-
tion authorising the asbigne. te py ail clainis for wsges,but
the assignes refueed pam ment et this daim as made. At
tbis time no dlvidend shoet had been prepared. A suni-
Mous wss subsequently lssued by the Couuty jndge, calling
on the assigne. to shew cause why h. should not pay the.
diaim. The assigne. not app.aring on Ibis surumons,
evidenen was taken befere the .iudge, and an order made
for the payment forthwith, wîth coots, cf a sun tees than
the original dcmand. The assignes afterwsrds patd the
ciaini as rsduced, lut refused te psy anfy coet;upon

coste was made a rule cf court and execution isaued thore-
upen againut the geede cf the assigne.. Upon au applica-
tion by the assigne. for a wrtt of prehibitirun te prohibit
further proceedirgs Iu the connty court cri the irrita or
orders, &c., It iras held-

1. That the Ceunty jndge bcd ne power te adjudicate upon
the chuti util It had been decided upen by the asigne.
Il ight hav. been brought before hlmi as on an appea
froma the decislon of the atssigne., but net for bis deelsion
In the first instance, sud mn tbis case there was nothiug to
appeai freni.

2. Tbaç the assigne. should net bave been erdered, se far au
Bppeared, te psy costs.
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