THE

ABRBONBAL 3
AND
CONCEPTION-I;AY JOURNAL.

Vor. 1.

EL¥ 3. ate duataly

WEDNESDAY, APRIL 3, 1833.

No. 14.

& LIBE >

REPORT OF THBJUDGES OF THE

SUPREME COURT OF NEWFOUND-
LAND, TO HIS MAJESTY'S GOVERN-
MENT, UPON THE JUDICATURE
BILL,

(Continued.)

SEyEE AT % \

Suppeorted in her prayer to the mother
country for assistance by pretensicns like
these, 1t séems to'us next to impossible that
any reasonable suit she may prefer can be
Jenied to her.—The motives which call for
the adopticn of the most rigid system of
pusLIc EcoXomy that may be consistent with
the eternal rules of Justice, are doubtless at
this time peculiarly forcible ; and were the
necessity for it even less imperative than 1t
15, we shonld still feel, that, as the wants of
this country are greater than could conve-
niently be removed at once, 1_nuch' care and
judgment ought to be exercised in the se-
lection of the objects which are most imme-
diately conducive to her happiness; and that
even upon these not one farthing should be
expended more than is absolutely requisite
to the attainment of them upon that mode-
rate. scale of expenss which, on many ac-
counts, should be inviolably adhered to in
crery department ot this' Government.—

Strictly gui%‘.u‘x.\&‘«{;ﬁreﬂ)re, by these princi-
ples, and tiicroughly convinced, not only
that an improvement in the Judicature of
Newfoundland would be the first and great-
est blessiry she can now expect to recelve:
but also tiat the wode of effecting this un-
provement wiich we have suggested is the
best and ieast expensive that can be contriv-
ed, we beg leave respectiully and earnestly
fo recommend tljg foregoing observations
to the favourable consideration of his Ma-
jesty's Principal Secretary of State for the
Colonies.—Should his Lordship however,
contrary to our ardent hopes and wishes,
find himself restrained by a scnse of duty
from adopting the measure we have now

proposed, on account of the expense that -

miist attend it, cur views of improvement in
the Judicature of this Island 1ust be con-
fined entircly to such alterations in the ex-
1sting sy~tem as. will not demand any in-
crease of tire machinery to be employed in
it: and as this must chiefly be effected by
introducing some changes into the 5 Geo.
I/, e. 67, we shall tow turn to those pro-
visions cf that statute which seem to us to
call for amendment in the precise order in
which the several sections succeed to each
other in the Act of Parliament.

5 Geo. 1i"..c. 67,s. 1. Under this sec-
tion the Supreme Court possesses criminal
jurisdicticn throughout Newfoundland and
its dependencies, as-ample, to all intents and
purposes, as His Majesty’s Court of King’s
Bench hath in England ; and it may there-
fore unquestionably try-all mysdemeanours
and crimes of the same magnitude or degree,
that the Courts of King’'s Benclt can; but it
does not seem to be equally clear and cer-
tain, that an act which would constitute an
offence of a particular degree by the law of
England, if committed there, is by this sec-
tion rendered penal in the same degree if
committed in Newfoundland; or, in other
words, that the whole criminal Law of
England 1s, through the operation of this
section, transferred en masse to Newfound-
land, and made as binding and obligatory
here as there. From the structure of the
clause, as well as from the omission to spe-
cify what parts of the criminal law of Eng-
land shall be enforced in this Colony, it may
be strongly inferred, that the wHoOLE was to
be extended to it: whilst on the other hand,
the total inapplicability of a large portion of
that law to the circumstances of this coun-
try, and the absolute impossibility of carry-
ing many penal statutes into execution here
without violating that fundamental rule of
literal and rigid construction which has
always been observed in regard to them can-
not fail to create doubts, as to the real force,
meaning, and effect of this section, which
ought not to exist on a subject of such vital
importance. We would, therefore, recom-
mend, that these doubts should be entirely
set at rest by a clear and explicit declara-
tion of the Legislature upon this very inte-
resting point; and at the same time we
would suggest, that only some select mem-

bers of the criminal statue law of England,
and not the whole body ot that law, ought
to be extended to this Island. The compi-
lation of such a code would, we are sorry to
add, require much more leisure, and oppor-
tunities for‘calm rectlection, than we are per-
mitted to enjoy ; and it would consequently,
be utterly impracticable for us, situated as
we now are, to enter upen an undertaking
of this sort even if we could bring,” what we
hardly presume to suppose we can, an ade-
quate share of talent and knowledge to the
execution of it. ‘

5 Geo. I}V, ¢. 67,8 3. The Chumber
of Commerce of NSt. Johw's, have express-
ed a wish, that Juries shall only be resorted
to for the trial of civil suits and actions
when they are prayed for by either the Plain-
tiff or Defendant: Lut, though we are dis-
posed to attach due weight to the sugges-
tions of that body, upon a question like this
we are yet too anxious to form the SupremE
Court upon the model of the common law
courts of Westminster Hall to ccnsent that
Issues of Fact shall be tried e ¢ in any
other way than by a Jury. We think it
indeed, of the utmost importance, that order,
regularity, consistency, and an uniform
course of, proceeding, should be as much as
possible maintained in that Court, which
ought to be set apart tor the most solemn

criminal and civil trials, wiilst questions of

a less grave character may obtain a more
summary adjudicationtin the Circurr Courrs.
In them, therefore, we are so far from ob-
jecting to the proposal that both the Law
and FicTs of a case shouid be left to the
Judge, where neitlicr cf the parties to 1t de-
sire to refer the latter to a Jury, that we
conceive the use of a Jury in these Courts
may more properly be made to depend on
the wish of the suitors to have one, than to
rest on the footing upon which it now stands
by the 3d and 12th séctions cf this Statute.

5. Geo, IV ., ¢. A7, s. 4. As long inter-
vals must necessarilv occur between the sit-
tings, or' terms, of the Supreme Court, in
consequence of the abzence of the Judges
thereof on their several circuits, we entirely
concur with the Chaember of Commerce 1n
thinking, that the power of trving all infor-
mations and suits for the breach or viola-
tion of any law relating to-the trade or reve-
nue of the British Colon:es in America, ought
to be vested in each of the Judges, instead
of being committed to them jointly as it
now is. R

5. Geo. IV ., c. 67,5.5and 6. Upon rea-
sons somewhat similar to those which have
been expressed by us under the foregoirg

article, we incline to think, that the grant of

the administration of the etfects of Intestates
and the Probate of Wills, together with the
appointinent of guardians for infants and
lunatics, ought to be rested solely and. ex-
clusively in the Chicf Judge of the Su-
preme Court.

5. Geo. IV ., c.67, s. 9. In addjtion to
the jurisdiction conferred on the Circuit
Courts by this section a power may be given

to the-Judge thereof, during its sittings of

hearing and determining, according to the
course of proceeding in similar instances in
the Courts of Vice Admiralty in the Colo-
nies, all informations and suits for the breach
or violation of any law relating to the trade
or revenue of the British Colonies or Plan-
tations in America, in all cases where such
breach or violation of any such law shall be
alleged to have been committed within the
limzts of the District for which such Circuit
Court shall be held; with-a provision, that
the said Judge may also defer, such trial
until his return to St. John’s if any circum-

stances should exist to ren{der it, in his opi- .

nion, necessary, or desirable to do so. ‘
5. Geo. 1V ., c.67,s.10and 11. At ma-

ny of the Out-harbours it is difficult, and at

some of them altogether impossible, to pro-

_cure a GRAND JURrY; but there is no place

at which the Court can. sit where a PeTIT
Jury may-nct be empanneled if there shall
be a real occasion for one; and we would
therefore suggest the repeal of the provision
which the 11th section contains for the trial
of crimes and niisdemeanours by the Judge
and three Asséssors.

9. Lo 1) c. 07,8 13. As we have
before mentioned, a Petit Jury may be as-

Circuit Court is held, it there be an absolute
necessity for one, but as a frequent atten-
dance upon- Court is certainly inconvenient
to persons in that class of life from which
Petit Juries are drawn, and “as the partial
compensation which is necessarily made
them for the time. they lose by their atten-
dance adds_considerably to the expense of a

trial. we think that it should be left to the

option of the Plaintiff or Defendant to refer
the case to a Jury if \either of them should
wish to do so: and that where neither of
them is disposed to do it, the lssues of Fact
shall be tried by the Circuit Judges alone,
agreeably to the suggestion of the Chamber
of Commerce. _
5..Geo. IV . e 67,s.16.. The provisions
of this clause have always appeared to us to
be dark and obscure. lts primary object
certainly is, to prescribe what sort of pro-
cess shall be used both for the purpose of
bringing parties into Court, and also for
enforcing any judgment or decree which
may afterwards be given or pronounced;
but together weth this object it has contrived
to blend some reqgulations respecting the
MODE OF TRIAL which seem to be at direct
variance with the rules previously laid down
on this head in sections 3, 10, and 12. The
only method, indeed, by which we could re-
concile it with those sections was by sup-
posing, that whilst they prescribed a more
regular course of trial in actions for sums
exceeding ten pounds, this clause was de-
signed to conter a summary jurisdiction on
the Courts over all suits below that amount y
and by examining the structure of the clause
very closely we thought it would well admit
of such interpretation, by including the long
sentence between the word ““ abode,” in the
ninth line, and the word “and,” in the
twenty-ninth line, in a parenthesis ; so as to
connect the process to be used in'acticns
under ten pounds immediately with the
power which is afterwards given of trying
the case without a jury. We accordingly
framed rwles of practice for the Swupreme
and Cércuit Courts in conformity to this
construction: but though His Majesty was
pleased to confirm the one for the Supreme
Court, he yet disallowed the similar one
which we had made for the Circuit Courts,
on the alledged grounds that a different
mode -of trial in those Courts had been
pointed out in section 10 and 12. So, how-
ever, had the 3d section also done in respect
to the Supreme Court, -and that too in a
much stronger manner ; for whilst the facts
as well as the law of a case are submitted to
the Judge of the Circuit Court, in a particu-
lar instance, by the 12th section; the ¢rial by
Jjury appears to be peremptorily established
in the Supreme. Court, by the 3d section, in
all cases whatever, without a single excep-
tion. We confess, therefore, that this con-
firmation of tne with the rejection of the
other, of our rules, has exceedingly increas-
ed our perplexity in regard to the true
meaning of the 16th section ; and, we conse-
quently, feel it necessary to draw Lord Go-
derich’s attention very particularly to it, in
order that it may be rendered more plain
and intelligible than it now is.—We likewise
consider it proper to mention here that after
weighing as well as we are. able, and cer-
tainly with strict impartiality, all the rea-
sons that have presented themselves to our
minds both in favour of and against the ap-
plication of the Chamber of Commerce,
(with whom we believe nearly all the mer-
chants in the island agree on this point) that
process of attachment may issue in all acti-
ons for sums above two pounds, we cannot
bring ourselves to concur in it. * In the plan
of a District Court, which we have described
in another part of this letter, we have indeed
proposed, that an ttachment might issue
where the action was brought for more than
Jive pounds ; but in doing that we took care
to impose a sufficient check, or what, at
least, we hoped would act as such, upon \,he
too frequent and vexatious use of this form
of process, by comipelling a plaintiff to pay
for it, whilst, an option is offered him of ob-
laining a swimniwons yratis : and even where
the use of the writ of attachment is accom-
panied by a restraint like this, we still feel

some reluctance in recommending the ap-

S

sembled at all the settlements in which a ®lication of it to so small a sum as jiee

pounds.

5, Geo. IF. ¢. 67, s. 17. By the terms
of the Charter which Eis Majesty has been
pleased to make for the Supréme Court, in
pursuance of this sectionthe Judges thereof
are authorized, in case there shall notbe a
sufficient number of Barristers at Law to act
as such in the Colony, to admit so many
other fit and jproper persons to appear and
act as Barristers-as may be necessary: and
under this authority severa! persons who had
previously -practised for many years in the
Courts of this Island, together with a few
others whom the Judges have since deemed
worthy of the same indulgerice, have been
admitted to general practice in the Supreme
Court. These persons, however, feeling
themselves to be not real, but only quas:
Barristers; and of course excluded irom
some important privileges—such as the sue-
cession to the Bench, and the powers of
qualifyirg Clerks for admission to the Bar—
which b}; the Act of Parliament, and by the
Charter, are eonfined to an enrolled Barris-
ter; are natutally anxicus fo obtain a mere
perfect title to the character of Barristers
than it is possible for tiem to acquise vnder
the present regulations:; and as we think
that practice in the Supreme. Court niay, at
least, ‘be put upon the same fecting with a
Clerkship to a Barrister in respect to «nait-
fication for enrollment, we would resocetind.
ly suggest, that avthority shounld be civen to
the Judges to enrol us Barrisiois so ma
of - the persems-who may already Lave-pun
tised, or shall hereafter practise In the Su-
preme Court for the term of five years, as
they may deem to be fit and qgualified, both
by professional knowledge and moral cha-
racter, to discharge the duties, and to sus-
tain the respectability, of a regular Colonial
Barrister. ‘

5 :Geo. IV . e. 67, 8. 18. As we do not
possess any information respecting the La-
BRADOR, derived from personal observation
and experience, we shall enturely rcfrain
from offering any opinion upon the Judica-
ture now established there; but we think it
right to notice, that the 51, Geo. III., ¢. 45,
has been erroneously referred to in this sec-
tion as the statute by which the Labrador is
re-annexed to the Government of Newfound-
land, such re-annexation having really heen
effected by the 49, Geo. IIL,, c. 67.

5. Geo. IV, ¢. 67, 5. 22. Among the
various relations which spring {rom the soci-
al compact there is none which more loudly
calls for regulation in this country than that .|
of ‘master and servant. in all the different
departments of life in which it can exist;
and we wonld therefore very urgently recom-
mend that the jurisdiction which by this
section is given to the courts of session over
all disputes concerning the” wages of ser-
vants.in the fisheries should be extended to
all other sorts of servants, that the summa-
ry jurisdiction over all complaints and dis-
vutes between master and servant which, by
numerous statutes, is confided to the justices
of the peace in Ingland, should also be
granted to the courts of session in New-
Sfoundland : or, should the plan of district
courts be adopted, to the Judges of those
courts. It is impossible for us, by any lan-
guage we can command the use of, to convey
an adequate idea of the inconvenience now
felt and loudly complained of by the idem-
bers of this community from the want of
some tribunal to which they can resort for a
speedy adjustment of the diflerences which
almost daily occur between masters and
their servants of every class; but most espe-
cially apprentices. It would be useful too,
we conceive, that the Courts of Session
should be invested with authority to compel
the putative father of a bastard to make
some allowance for the maintenance of it;
or to inflict some corporal punishment upon
him in the event of his refusing, or being
unable to do so. As the provisions to that
effect which prevail in England seem to rest
altogether on the poor (aws; and as those
laws do not extend to this country ; we have
been obliged to hold, that those provisions
cannot be enforced here, although we are ex-
ceedingly anxious, that some similan re-

straints should be opposed to an evil of very




