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The nomne view reems Io have bebn taken in a came in the fThe defundanrt, ors receiin< lber frt.re, found a portion of it.
precedirig year, (1857) IIoelukgeon v. Frit, 3 C. Il., N. S. 189 daningc.l anti broken, tu th.e exteit of .j21.
where the whoi. law as to setling a5ide awaris l ieug.scl. 1'laintifAà dclivercd te defenlant a ciiafq for tlaat co,îtnining

New this case before me in whoIly wnnting in inateriis tu bring ilier china andi crockerv, but it vas found ta contain noccn-ins, ani1
(t within the influence of Bny of the cames cited. There it no rnt tri bc defenlant'a cuit, anti was returneti ta plaintiffs, wlào
s taternent of the arbitrator or admiésiounea tu his procelings, or di4claioîcd »Il knowledge of defendant's cask, andi ait liability Ini
of bis viewo et eithsir law or tact. 1 amn naturslly struck on re,#pect of II, andi denieti that lit came into ther hani1s.
resding the papers, with the apparent dufflulty of underetanding The defendant. refused to pay the nbove charges, unlepes ber
how in a clait against A P. bMcDontid, Schram anti lIass, the misingi property (exceeding in value the amounit of freigbit) vas
tiefendanta, vere entitled te set off the money receiveti by plaintiff first rcetored, andi ber boases for injury tu furuiture allowct iber on
on a note ta which Sehrum seeme to bave been a strasîger. nut accournt.
which A. P. ?.cbûnald aweare wau retireti by hM (MeIDonttlt) andi Ilsjnttfr thereupon brouglht this suit, tiirecover for frelght $5
Rose, andi apparently mot witb money in which Schra. Lad been wharfnge $5, and harbor dr.'i $2 60, in &Hl $12 60, besides iatereot.
interesteti. Defendaut poiti inta court $-# 50, coveriug pla7tntifs' caim for

But 1 strongly suspect bath front the language of the nifidavits wharfage and barbor dues; andi urgot tiat the being a court flot
filed, the fori of the motion, anti the argument addreesvd ta me, of strict law, but of cquity anti gooti conscience, the plamntif.', wlîa
tliet the contest before the arbitratur vas cbiefly, if mot wholly, se voiuntarily auvanceti their cnoney to l'erry, cnnot b. lielui ta be
ta the proceeda of this note being applieti by plaintiff tn the part- in a better position ta claimu for the freight, which is the only claimu
ner#bmp business in Hlamilton in wbîch ho vas interrateti, or W ho- now in dispute, than Perrj' biinself wouoJ be hati the atisance flot
ther he appropriateti tbe proceetis te Lis own use andi thon WB5 bcen msde, andi were ho the plaintiff insteati of Birown & Ca. ;
chargeable therewitb, andi that very poseibly the right Of gchraîan that it wculd ihe utînst te permit plainl.iffs ta vecovar auhbing for
to have the beneit of thisi set off may flot have been tienieti, or at freight on the cantraint for the safle carrnage ad dolivery of the
aiR events attention called thereto. On the other bandi it may bave t'efmadant's property, ihilst the defendant, under this identical
been fully in question andi there may have been atrog rcasofls contrsct, '.as a legai anti just dlaim against Perry esccding that
undisclaseti in tbis motion for allowing it as a set aff. for ichie tbisaAction je naw braught, the payaient into court being

The utter abscurity of this point in a etrong illustration of thu the full aniaunt of the plaintifs' chargea on tbe gootis distinct front
danger of setting 9-ile an avard on auch uieagre materiais as the charge whîch tbey voluntarily took the riok of by assuming
have been laid before mae. the carrner's place in relatian ta ttieni, in n fair, &IL sl vtats, a

1 think 1 should be far outstepping all tiecideti cases and i mtre- the freight, of them wam conceruet. Tbe tiefeudant vas willing ta
ducing new practice if 1 acceded ta tbis motion. forego aIl ezcess af claini beyouti sufficient to meet the charge for

It is aheusa that ab suit in pending in Cbancery ta meutle the part- freight.
nership acconte between plaintiff, A. P. ItcDonald and Rass. If Defendant arged aise that Ibo voluntary adivance for tbis freight
se thoraecau be littîs danger of plaintiff having ta pay the note in matie by plaintiffs to Per,, csnnot gîve themt a right of action
question more than once. The fact, cf bis application Of the Pro. against the defendant, but that adanittIng plaintifsa right ta sue
ceetia serins to have been fairly in issue, andi 1 see no resait te defendant, still defendant ia entîtled te set up hier lama andi
question ita having been fairly decided. dasmage growing out af the cantract witb Perry, agabnst the clains

Fer Cuir.-Bule diachargeti witb coste. for freight grawing out of the contract anti payable only in respect
______of the goua in question.

D IV IS IO N C O URT C A SE. DcuANa, R.-I have examineti the various cases citeti on both
________________________________________ aides, anti suob others as 1 conîti finti bearing open t.bis came, dis-

(ta thu Firit Dtvisio Court o! tbe unts Oouutte f york and peal bfore poseti if upon autburity or preedent in law or eqcaity 1 coulti do
UoBolu D»La' kffq, Rtecorder fur the City of Toronto.) do ta ive effect in tItis action ta defendant'. just QI5î1-ý lader the

contant ont of whicb arises the deaiand for freigbt, andi avoiti the

Batows ET à£. V. MuCicLa. nectaatty of another suit.
J3y the agreement between the plaintiffs anti tefentiant for

Oinsk-iitso--tra-elpo-<-os w ais, wja, --oesry. the delivery of the gouda, anti the defendant's acceptance cf a
lItla an ntabfshnd rote of Eoglisti 1mw, tbat niistlpuoe or breac of duta- canoot portion thereof, 1 think sIte if, lable ta plaintiffs in tItis action ta

ba ftt up as a de4,ouce in actions for the recos ery of freight. wh,r,, th,, drioiaut the extent te wbicb @h. woulti have been hiable ta the carrier,
hms derleci a. Partial benefit odet the. contrmet. but defeod"otobttiged tu bng a Pcrod-action ]for daniages lu respéce of such uegltgenoce or brech o4ta. Perry, for frcagbt Itat thte latter madie the delivery in quieston

tur rote matat tic takeo tri Prevail in diiision courts, notwitlatanding the provi ta the. defentiant direct, without the intervention of any other
an of the, Diviiiton Courts Act etiabling the. judge tu ded accoriig ta eqott Party. I finti, however, that Perry oaiitted te carry defetkdaint'a

and goud consciencs.
à different roie pre.ailà la averal $tatesot the nighboring repntdic,sndlà highIy cast, anti earncd ne freigbit in respect thereof.

tc-uentent as caleuttd t, Prco,,t Sitipttcity o! ,Qiit. I con-nider it an estabtisheti and inflexible mile of law, that
The defeadant. canseti to be delivereti ta, the master of Ceptain negligence. or breacb of dtioy or of caomret, cannot be set up as

Perry's steamer the - Bawmanvitle,l" at Quebec, wbere the steamer a defence in actions for the recovear' ef freight of gond, or for
vas then iying, prnprty of ber%', a caek of china anti crackery- the recover, of an attorneys bill of casts, where the defendant has
ware, value at lest of £ 10; aise a quantity of bousebolti furniture, deriveti a partial benefit by carrnage anti delivery of the goods,
value flot shown; which he there receiveti, ta be carrieti for tie or bati tieriveti a partial beneLit front the Bervices chargeti in the
defentiant te Toronto, st a charge cf $30, se shown by an inforaia bill of cents, but in these cases the defendant ls invariably abligeti
bill of lading praduceti at the trial by Captain l'erry ; althougb te renort ta an action for retiresa.
Ly anather bill of -ladig, produceti by plainîiffi, flot signeti b, or 1 liati this distinctly stated hy flacon Part-, iu the case cf
on behaîf of the captain, carriers, or others interested, $36 va, Mondeil v. Steel, S. M. & W. 858, in whicb I waa referreti by the
chargei a the freigbt. The suai of $36 vu adivancedi by plain- defentiant on the doctrine of set off, anti reduction of plaintiffs'
tifs, s wbarfingers et Taronto, ta Captain Perry, on a suppaseti demnd, by eetting up bis ]aches iri relation ta the subject, or the
receîpt af the gooda for which (t vas incurreti. contract out of ishib bim action arises.

The plaitâtiffs belti the goua, subject ta this anti two other The law la no expresseti, 'without doubt or qualification, in
charges, vis., $5 for wbarfage andi storage, anti $2 50 for barbor modem standard toit books. 1 refer te the recient edition o?
dues. Abbot, an shIpping, anti the able andi Icarneti work of 31r.

The tiefendant, on application at Toronto te plaiatifse for ber Machlaclan, on the sane subject, just isauti front the Englaist
property, wus refuaed delivery, unlems ail the above charges inere pres.
tiret paiti. 1 amt unable tu finti that courts of equity bave acteti on a dif.

Subseqsaently plaintiffs tielivereti the gootis, upon the under- férent rate where relief bas bren thiere songbt in ceues lîke the
takingofafrieodofdefendant tbatplaintiffacam ahonld bepaîid. precrint. The riglîts andi labilities of the parties in sucb casep,


