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plaintiffs and -Millar (the amouint to be deterrninedl on a refer-
ence), and ordered George A. Case personally and the coin-
pany to pay the costs of the plaintiffs and M.Nillar,

From this judgmnent an appeal was takecn to a Divisional
Court by George A. Case and G. A. Caseý Limited, wvith the
resuit that these two defendants were relieved fromn the judg-
mients pronounced against themn by the trial Judge.

The appellants have urged before us that the judgment ef
the trial Judge against the two defendants naxned should be
restored, and that. in addition, George A. Case persenally
should be condemncd to pay dlainages.

As regards their position as defendants in this aetion and
their legal lia1bility, G;eorge A. Case personally and G. A.
Case Limîlted occupy distinc.tly different positions. Let us
first consider that of George A. Case. Whien the case was
taken to the Divisional Court, the present apelnsdid ne't
eross..appeal as to that part of the judgmnent wihdismissed
the action as to imi save as to costs, 80 that thiey flow eant
obtain anything highier than a restoration of the, judgment
of the trial Judge. Their appeal as to damnages imuet, the-re-
fore, b. dismissed.

As te costs, it hias been well settled that sec. 119 of the
Juicaeture Act and ule 1130, wich provide thait co<it8 slafl
be in the discretion of the. Court or Judge, and that thepy shall
have full power bo determine by whiom and to what extent the
co,4ts are te b. paid, d1o not enable the Court or Judge toecon-
demn a sucatlparty te pay the cost-s of an usceau
party, and that a plaintiff eau not be awarded costs againRt
a defendant except whvre it is held that lie haid a righit et
action. Sec Mitchell v. Vanduisen, 14 A.R. 517; Fleming v.
City ef Toronto, 19 A.R. 318; Dicks v. Yates, 18 Ch- 1). 76;
Àndrew v. Grove, [1901 1 K.B. 625).

The trial Judige having held that the plaintiffs had no right
of action against Case personally, and this not having beea
appealed against, the. Divisional Court was quite right in ré
veraing that part of the judgment which condemned Case per.
Ï"onsflly b pay the. plaintiff's costs; and the appeal must b.
disinissed mo fur as it relates bo hum.

The. action and the appeal, in s0 far as they affect G. A.
Case imiiitedl, stand upon a entirely different footing. It je
a distinct legal entity, although it le soe losely assoviated and
indeniifled with Gevorge A\. Case as an individuial. The. for
nintion od' the company was a mere device t. enable G eorgeÀ

Cae continue Io carry on bis business as a broer, with


