
110 CANADA LAW JrURNlAL.

Mathers, Ç.J.] WALLACE V. MRT rJan. 8.

Iegistered judyrnent, -ealiting on-Land held by deed from
judgmfent debtor absolute in form, but onlyj as sccnrity~-
Riçflts of purchoser from apparent ownier-Power of sale-
Notice-Coats.

Action for sale of the interest of the defendant Smart, in the
lands in question to realize the amount of the plaintiff's regis-
tered judgment. Smart had, before the regintratior. of the judg-
irent, contveyed the land, subjeet to, a prior mortgage by a titie
absolute ini forni to the defendant Hinch, but only as security
for a debt. Two days before the registration of the plaintiff's
lis pendens in this action, Hinch had assunied to sell the lands
te the defendant Bonter, who paid a depomit of $55; but, be-
fore anything else was done towards completing hie purchase,
Bonter had full knowledge of the action.

Ild, 1. That the interest of Smart was "land" within the
xneaning of the Judgmaents Act, R.S,M. 1902, c. 91, and could Ie
sold te realize the ainount of the plaintif>.s judgment. McCa-be

* v. Thompson, 6 Gr. 175, and. Ilits Gibbon v. Duggan, il Gr. 188,
distinguished.

2. IHinch was a xnortgagee witliout power of sale unlema to
a purchaser without notice. Pearson v. Benson, 28 i3eav. &98,
followed.

3. Plairitif 's riglits were flot affected by the attempted sale
to, Bonter, except to, the citent of the noney Bouter paid be-
fore the registration of the lii pendens.

4. Plainitiff was entitled to redeem Hinch, or sd.Il subject to
lies caim at hie (plaintiff'.) option.

5. A judgmient creditor, like any other subsequeut incum-
brancer, bas the riglit to bring au action to sel thc equity of
redemption hld by him judgment debtor without making the
mortgagee a party; and, whgn a prior mortgagce holds by a
titie absolute in forin, he înay b.mraade a party defendant with-
out an otter to redecm: Moore v. Hobson, 14 Gr. 703.

Tic defendant ffinch, in hie pleading denied that Sniart
had any intercat in the land and claimcd to be himmelf the abso
lute owncr.

Heid, that lie should be charged with ail the increased costs
î1 ocrasioned by such denial, and by hi. sale to Bonter and by the

adding of! Bonter as a party, but should have bis general cona
otherwise; to be taxed and added to hie dlaim, that thc defend-
ant Bonter 's conte of suit, together witli the $55 lie hâd paid,
sliould be paid out of thc proecedo of the sale in preference to


