
ROS70E v. McÇON NELL

The plaintiff caims that this conveyanee, though absolute -n
form, was to have the sarne effeet as thýat to J. 1-1. S., "with the
additional proviso thiat whtn the said lands were reeonveyed,
the defendant . . . was to be released frorn bis liability
upon thc . . . accommodation endorsements . "T.

McConneil went on colleeting tht rents for a time, whýen the de-
fenldant notified the tenants nlot to pay Ilim any more, and
"from that time forward the . .. defendant . . . lias
asserted ail the rights of a mortgagee (sic) in possession." T.
MeConneli asked the defendant to eonvey the property to a
purchaser, and he "refused so to, convey and alleged that his
father must first discliarge the said Iiability of tlic defendant in
respect of the said notes;" but lie several times agreed to, con-
vey, upon payment of the amount charged upon thi lands in
favour of himself and S. C. S., ainounting to lesm than $9,000.
The plaintiff further alleges that the eonveyanee was proeured
hy duress and misrepresentation. The defendant sold a part of
the land to W. W. P. W. for $12,500; buthle holds the rest of the
property stili. T. MeConneli died, Ieaving a widow and issue,
the plaintiff, the defendant, and three others. The plaintiff
took out letters of administration. She sues on behaif of lier-
self and ail other thec heirsat-law of T. McConnell, and claims:
(1) "a declaration that the defendant . . . ho1ds the said
lands as equitable mortgagee thereof froin bis father, tlie said
T. MecConnell ;" (2) an accounting as such mortgagee in pos-
sfflion; (3) sale and division amongst parties ýentitlcd; (4) or
partition; (5) a declaration as to the riglits of ail parties; (6)
costs; and (7) general relief.

'The defendant denies everything, dlaims estoppel agaînst
T. MeConneli, etc., by reason of iiiegality of his alleged seheme,
and alleges that -tliceonveyance 'to hrim was intended to be an
absolute eonveyanee.

A motion is made by the defendant to strike out the jury
notice.

As flic defendanit has a eonvcyance of flie property in form
absolute, if is obvious thaf to obtain amy kind of relief flic plain-
tiff must have a declaration that flic defenda.nt is trustee or
mortgagee. That kind of decia ration neyer could lie liad from
a common law Court, and if was necessary to apply to, the Court
of Cliancery. The case aeordingiy cornes within sec. 103 of the
Ontario Judicature Act; and the jury notice must be set aside;
-osts Ito flic defendant only in flic cause.

T 'he same resuif wouid have followed had if been ncccssary
onily to, apply the new Rule 1322: Bisseft v. Kniglits of fthc
Maocabees, 3 O.W.-N. 1280.


