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1 think that the provision that time should be ' the es-
sence " applies not only to the time at which the offer was to
b. accepted, but also to the time at wliich th(e offer so ac-
cetpteýd was to be carried out.

Ilad plaintiff'been ready to carry out the purchwse on lUtfi

Octobler, and had tendered a conveyauce for execution, ac-
eumrpanying this with the $1,400 and the second niortgage
called for by the contract, 1 have no doubt that the transac-
tion would hiave been cloaed, and that, though defendant's
eolicitor had no express instructions to receive money on be-
bal of biis client, sucb a tender to hMin would have resulted
ini the comipletion of the purchase.

It la quite clear that the purchaser did not intend that
thie purchase ghould bc completed on IOth October; he upon
that day sent a draft conveyance Vo the solicitor for defend-
ant te be executed by defendant, and said in the letter: " Im-
medfiately yen notify me that the same is executed, 1 arn pre-
pared te pay over the purchase money at once. 1 understand
that NMrs. Andersen ut presenit rosides in Auein, Texas, and
1 tender this te you as ber solicitor and agent ini this pro>-
vince(.» It was apparently intended by plaintiff that thie deed
phold bec sent f or execution to Texas, and upon the notifia-
tioi to hinm that the deed had been executed lie would thiei
pay over the puirchase rnoney. This could net be unt il -2 or
:i days at lasat after lOth October.

Not te labour the point that no second maortgage had beeii
furnishied. it s(eemis te me that the delay of plaintiff is suffi-
cient te onable defrndant te succeed.

Ilowever a -ourt of equity would have looked upon a stipu-
lation thiat tirne should be of the essence of the contract in the

time of Lord Thurlow (Gregson v. Riddle, cited by Romnilly'
in 7 Ves. 268>, àt ig clear that sucb a clause~ is now as binding
in equity as in law: Fry on Speciflc P'erformiance, 3Ird ed.,
sec. 10î(6.

Cases as; te the n)ecsity of a tender have ittie bearinig
lipon the ma)ýttýr here under discussioni. No doubt it bias boe
held thait. if a tender would have been a mere fornality, and
would have been refused, it may well be dispensed with.
snicb are the casesý of Cudney v. Give, 20 0. R1. 500, and the
like. liere it was noV rnerely an omission to tender, but there
was the intention flot te complete, and 1 have found the fact
te be that a tender made upon lOth October would have been
effective.


