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The couintercIaïii, in uny opinion, j1just also b)e striuck out
for two reasons:

(1) No action is inaintainable against the Cr-own except
hy petition of riglit, and for tiis a fiat must flr>t bke had.
If any remedy is attempted against any one hv the ordinary
procedu1re, it must be in the way poïnte4.1 out iin Muskok.
Mill Co, v. The Queen, 28 Gir. 563.

It was sought to support the counterelaiin li refereoet
to Rlule 238 and the case of Rlegina v. Grant, 17 P. R. 16,
But any such contentionl bas heen disposed of hy Aniglin, J..
in Attorney-Gencrai Y. Toronto Junetion Becreation (u
8 0. L R* 440, 4 O. W. R1. 72. To allow a defendant in
this way to avoid the necessîty of resorting to a petition <>f
riglit, wonld bc to violat; te firmlvý establishedl rie th t
vou cannot do that ïndireût1v which von cannot do drei
Îf anv authority is requireil for this* proposition, it wili l'x
foimnd in the judgm~ent of r1indai, C.J., deiiverinig tie opin-
ions of the Judges to the Ilouse of Lords, in Booth v. BanjK
of England, 7 C'I, & F. at p. 5-10; and in that of MossýT,.~
in Dryden v. Smith, 17 P. I. 1500.

The second ground is that, even if admissible, tie Ofler.

dlaimi is premature. Tt says " that plaintiff is inetdto 4e,-
fendants in the suin of W2,000 damages by reason of the(
wrongful acts on the part of the plaintiff and of the Dopat-
ment of Crown Lands as hiereinbefore, complaincd of anud -.
out." Tihis is based on sec. 89 of the Land Tilles Ad, R.ý
S. 0. 1897 eh. 138: " If any person iodges a caution1 ,.

without reasonabie cause, he shall ho hable to make, to alnv
person who may sustain damage hv the lodginýg of such teal'.
tion, sueh compensation as tnay be just; and uC ompenza-
tion shall ho decmed to hie a deht due to the p)erson who) lia
sustained damage from the person who has iodged thlea,,
tion."

Without stopping to consider whether the tony.,
eral or the Departotent of Crown Lands contes withiu th,4
definition of the word "1person" in snhb-scc-. 1:' of sec. n

the Interpretation Act, it seems seif-evident thlat mii th,
present action has been flnally disposedl of su isnts e1(

want of "'reasonahie cause"ý cau bc presutned. The
called eounterelaim is not really R couniterciaini at ail. il,~
frite sense of the word. It has' no separate and idpz~
existence, but can only arise alter the plaint iff hasv fàl
ini bis action. Tt is like the analogous action For iinnliciny.!
prosecution, in which it is a condition p)riceedenTt to i


