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by which to determine the quality of ait acta which. are com-
plained of as injurious. The classification of torts indicated
by this consideration is obvious. Ail breaches of duty are flot
examples of necligence, the simple reason being that the area
covered by the )nception expressed by term«"negligence" is
co-extensive wit.. 1Ciat cdefined by acts which the typical citizen
will flot do ini his special character of a mian of average pru-
dence, skill, diligence, etc., while the area covered by tne
conceptions expressed by the words which denoniinate other
kinds of tortious conduct is co-extensive with that defined
by acts which such typical citizen would flot do in his special
character of a man who deals uprightly with his neighbours
and abstains froin, damaging theni in person or property.

This formn of statement i.ot only enables us to see at a
glance the faîlacy involved in Mr. Ewart's theory, but also, if
we are flot nxuch mistaken, indicates the origin of that
fallacy. The character of the typical citizen is a composite
one. H1e is prudent, skilful, and diligent, but hie is also
actuated by motives which induce him. to avoid committin-
such wilful acta as those we have already referred to by way
of illustration, as well as fron i nany others. Mr. Ewart,
however, draws no distinction between what such a citizen
will do, as a man in the exercise of prudence, skill and dili-
gence, and what hie will do as a man who will flot defame his
neighbour, or infiict damage upon his person or his property.
Logically such a confusion between the various moral quali-
ties is wholly inexcusable, and the sole grain of truth which
underlies it is that the special quality which saves a man
from being negligent will be apt to save him, from infringing
legal rights, for the incidentai reason that :i is coin.-
monly inexpedient to commit such infractions (a).
But this fact by no means warrants the conclusion
that it is in his character as a careful man that the careful
man is honest, just and the like. Such a doctrine

(a) The " atthorittes ' have fiuiiy recogized thai th.re l fitis1 point of contact between negit.uence an,' friud In the fine of cases which bold that gross negligence may be evidence of -"mgi
Aides " d Involve the sains civil conhequenceas-a doctrine aise embodied Ini severaf aphorisme ofthe kRotmn Law, Sec Il Baven oit Ne4l,, pp. 1624, Êt stq. W. wonder, by the way, that Mr, Ewartdid not strengtben hie position by reftiring te thia theory. ht le the. oniy insatance, se fir ai we
know, ini which tihe "autitorities " can be sâld, t0 [end any ceuntenînce te his peculiar ide&@,


