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Patterson, contra, cited Gray v. Rompas, il

C.B. N. S. 520; Doe l'homas v. Field, 2 Dowl.
542; Turner Y. Barnea, 2 B. & 8. 435; Marquis
of Camdet v. Butterbury, 5 C. B. N. S. 808.

OWYNNE, J., delivered the judgment of the
court.

The avowry aud cognizance here demurred te
has been pleaded in pursuance of the judgrueut
in this case, reported in 19 U. C. C. P. 196.

The mortgage is pleaded as baving heen exe-
cuted in piirsuance of the Act respecting short
forme of mortgages (27 & 28 Vie ch. 31). and
it contains- the clauses in tbe first echeiule of tbe
act, numbered respectively, 2, 4, 5, 6, 7, 8, 14,
15 and 17. The avowry avers that, in pursuance
cf the proviso in the mortgage. tbe mortgagor
vas possessed of the premises, and occupied aud
enjoyed tbe saine as tenant of the mortgagee, and
go continued te occupy and enjoy tbe saine until
and at and after the distress levied; that at the
turne iimited in the mortgage for paymeut et
principal and interest the mortgagor made de-
fault, but tbat tbe mortgagee did net enter by
reason ot such default, but perrnitted the said
xnertgagor te bave, bold, eccupy. po-4se8s and

.enjoy the saine as bis tenant, as aforesaid ; aud
the mertgagee avows. and the other distendants
acknowledge, the taking of the goods and chattels
ou the premises mortgaged. as a distress for ar-
rears of interiest on the principal suin secured by
the mertgage, for two yeard next ensuing the
date of tbe mortgage.

The occupation of the mortgsgor, under tlic
terms and conditions of this mortgnge. constitut-
ed, ln my opinion, the relation of landlorit and
tenant between the mortgstgor aud mortRaZee nt
a fixed rent, such rent being the interest named
iu the mortgage as the interest accruiug on tbe
principal suru secured That sucb wa4 the in-
tention of the parties appears te me to he the
true construction te put upon the instrument as
pleaded lu the Rvowry Se long, then, as sncb
occupation continued inaRcerdance witb the will
cf the morrgngee. be bas, in my Opinion. the
ritrht te distrain for tbe intereet secured hy the
mntrtgago, -"by way of rent re8erved." amdi liaci-
dent te thatt right la tbe rigbt or distraining upon
the properry of third persons on the lands coin-
pri8ed in the rnortgrage. The authorities. whlch
hatve led me te this conclusion, are collected in
iy former judgment ln this case, te wbich I Add
llitchman v. Walton (4 MI & WV., p 4l-ý) As-
B'îiufg the tenancy. created hy tbe mortgnge, tel
hl tve beeon for a determninare tuime, until the day
named fer payrinent ef principal and'intererit. the
centinuance ef the ocrupation of the niortgagor,
by the permnission of the mortgagee, constitatell
the mortgligor a tenant thereatter nt lill of the
mergagee. sud such tenancy mupt ha hed tý lie
on tlîc tprms cf distress contained iu the mort-
g f ze. It spems té) me te be tbe intereat of the
niertgqgor. as well as nf the mertgagee, that this
should be the construction to he put upon the
instrument ll thRt casQe the statuîte 8tb Aune.
ch. 14, does ot apply : B>'aven v De/chvîy, (j Hi.
BI. 5). and Knight v. Benett (3 Bing Mi )

I am orf opinion. therr'tore. that the ,Iemurrer
», te the avowry >houlil he everruled.

* Judgment for de fendait on demurrer.

ENGLISHE REPORTS.

CeoPrN v. GORDON.

Disentrs~Wisersis~issul f-Mjcsityof Coisgrega-
tion-Rights of.

Iu the absence of special usage, miles, or agreement, a
Disse.ntiug minister, appoiuted by bis cougregation, isnot eutitled te hold office for life or good bebavieur
agaluat tihe will of tise uiajority of sucb cosigregation.

[17 W. R. 908]1
The object ef this suit vas te obtain a decla-

ration that the defeudant, the Reverend Samnuel
Clarke Gordon, a Dissenting minister, had, hy a
resolution whicb had been passed by a majority
et bis congregation. being duly dismissed frein
hie office, and te restrain hum frein continuing
te act RB the minieter et sncb congregation.

Previousl 'v te the vear 1707, a cengregatien ef
Protestant Dissenteré, knowu by the naine ef In-
dependents or Cengregationaîists, were iu the
priictice et assembling for religieus wersbip lu a
building called the Presbyterian Mleeting House,
in Brosad-street, Reading Iu the year 1707 tii
building became vested in certain memnbers of
the corngregation. twenty in number, iu trust fer
such congregation "lduring such lime as the
assembling et Protestant Dissenters for religions
worsbip should ha permitted at the said meeting-
bouse.,

About the year 1808, tbree me-3suages and
ether premises adj Sening tbe meeting-bouse were
purehased, ithe meeting bouse was pulled down,
sud. a new meeting-house antI veslry-roem erect-
ed On tbe site cf the eld meeting-bouse and part
ef the newly-acquired premise-s. the remainder
ef which. with the exception ef a bouse >ini gar-
den. were used for the meeting-bouse, yard. and
huril ground, and ais a p>tssage to the vestry-
reoom. AI l these premises were vested in trustees
upoit the foîîowing trusts, as te tbe meeting-
bouse. vestry-room, yard, iauî'ial-ground. aud
gnLretlen..... Upon trust for the use aud benefit cf
ibhe snid society or congregation of Protestant
t)'ssentere frein tbe Church et England then be-
leuging thereto. commonly calli-d 1Iniepeng ents,
and whîch should1 frein time te times resort to aud
frequetît tise snid meeting..bouse and preomises,
aud "ecome members et the said societ y foir the
exercise of divinie wursbip tbereirî. sind peaceably
and quietly t<) permit and suffer thetu. aid every
eue of thein, te exorcise tbeir religion thereiu,
and treely te enter sud hury their dead therelu,
or lu semis part or parts thereof, under ani sub-
et to much orders. rules. relzulations, and re-

strictions as bad b -en aud wem e or shouli boi
maile ind observed lu ibis salul society or ciller
religieus instituîtionst of the like nature " Aud
RB te the bouse, whicb vas the rsdue ef the'premnises. ' upon trust te permit and suifer the
mrnii-er or pastor. for tbe timte beixîg. of tbe
sasd society or cougregatien of Protestant Dis-,
seutere, called Independents. who did or should,
froin lime te tlrne meet iu the said mueeting-_
bouse for the exercise et divine wors .ip as attire-,
said- te bave tbe use tii occupation of the sine,
or oînerwiee te receive and play the rente sud
profiits the-reef te much minister or pnst. r, as tho
saine should hecu)me- due and payable, for se long
a time as sucb ininister tir pastor should frein
tuime te turne be and continue miraiiter or pas4O?
et the said society or congregation, aud officiate
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