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too rapid a pace te be able to pull up. The E
learned judge directed the jury that " if they
were of opinion that want of care on the part t
of Barber's omnibus in not drawing up te
the curb te put the deceased dewn, or any
want of care on the part of the deceased him-
self, had been conducive to the injury, in
either of those cases, notwithistanding the
defendant, by her servant, had been guilty
of negligence, their verdict must be for the
defendant." The jury gave a verdict for the
defndant, and the question was then rais-ed,
on a mIle for a new trial on the ground of
misdirection, whethier the ruling of the
leared judge was right. The court held
that it 'wag. It is ne2essary te examine
carefully the reasoning by which this con-
clusion was arrived at. Coltman, J., said:
"It appears te me, that having trusted the
party by selecting the particular convoyance,
the plaintiff has se far identified himself
with the owner and his servants, that if any
injury results from. their negligence he must
ho considered a party te it. In other words,
the passenger is s0 far identified with the
carriage in which lie is travelling, that want
cf care of the driver will be a defense of the
driver cf the carniage which. directly caused
the accident." Maule and Vaughan Wil-
liams, JJ., aise dwelt upon this view of the
identification of the passenger with the
driver cf the vehicle in whichi he is being
carried. The former thus expressed him-
self : " I incline te think that for this purpose
the deceased must ho censidered as identi-
fiedl with the driver of the omnibus in which
ho voluntarily becomes a passenger, and
that the negligence cf the driver was the
negligence cf the deceased." Vaughan Wil-
liams, J. said: " I think the passenger must
for this purpose be considered as identi1id
with. the person hiaving the management of
the omnibus he wus conveyed by." With
the utmost respect for these eminent judges,
I must say that I arn unable te cemprehiend
this doctrine of identification upon which
they Iay se much stress. In what sense is the
Passe-nger by a public stage coach, because hie
avails himself of the accommedatien afforded
by it, identified with the driver?. The learned
judges manifestly do net mean te suggeSt
(tbough some of the language used would

;eem to bear that construction) that the pas-
3enger is so far identified with the driver
hat the negligence of the latter would ren-

1er the former liable te third persons injured
by it. I presurne that they did not even
rnean that the identification is so complete
as to prevent the passenger frorn recevering
against the driver's master, though if
«"negligence of the owner's servants is te be
considered negligence of the passenger," or if,
ho " must bo considered a party " to, thoir
negligenoe, it is net easy to see wliy it
should not be a bar to such an action. In
short, as far as 1 can see, the identification
appears te be effective only te the extent of
enabling another person whose servante have
been guilty of negligence to defend himself
by the allegation of contributory negligence
on the part of the person injured. But the
very question that had te be determined was
wlîether the contributory negligence of the
driver of the vehicle was a defense as against
the passenger when suing another wrong-
doer. To say that it is a defenoe because the~
passenger is identified with the driver, ap-
pears te me te beg the question, when it is
not suggested that tLds -identification resuits
from, any recognized principles of law, or
has any other effect tkan to furnish that de-
fense, the validity of which was the very
point in issue. Two persons may no
doubt be se bound together by the legal
relation in which they stand te each other,
that the acte of one may be regarded by the
law as the acte of the other. But the rela-
tion between a passenger in a public vehicle
and the driver of it certainly is not such as
te fail within any of the recognized categories
in which. the act of one man is treated in
law as the act of another. Ipus now te the
other reasons given for the judgment in
Thorogood v. Bryan. Maule, J., says : "On
the part of the plaintiff it is suggested that a
passenger in a public conveyance has no
control over the driver. But I think that
cannot with proprîety ho said. lHe enters
inte a contract with the owner, whom by his
servant, the driver, he empicys to drive
him. If ho is dissatisfied with the mode of
convoyance he is not obliged te avail him-
self of it. But as regards the present plaintiff
ho is not altegether without fault; hie chosé
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