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Abhutt she wed cuuse,

Hoeton tor the defendants

Hraurs, Co J.—The waterial guestion between the patties,
ittespective of that rased by the affidavits thed) s the smme a-
that bewween Melunes v, Haght, in which 1 gave judgment
April tevw last.

I chasped the jury the same in boty as to the effect of the &l
section ot Consohidated Stat. of Upper Canda, eap. 43, nccording
1o my conatiuction ot it amd the sume objectiony were wiged by
the respectve coutsel tor the detendants w both eases; amd 1w
this 1t was matoely ngreed, after wy chorge to the jury, that,
Brespective of the verdict, the question of law might be disposed
of by the court w tern

I the aegument in term, however, in this ease, the defendant’s
counsel tooh o gronnd, which 1 shall adveirt to wm the peat pmia-
graph, that was nut wiged i the apument of the case,

I must gave the same decizion in shis which 1 did in the other.
and refuse nowew thmd, as 1 othink the vadiet fo the plaat 1)
upsn this pat should stand sudisturbed, nud judgment be given
1ot the plamnufl upon the points reserved.

My vensons 101 duing so ure the following, siz. :—

Iste That L da uot see any analoy ¥ between this statute and the
44th section of that tor the Registry of the Nitles to Land, (Con
Statates of U C | cap. 89,) because there is notbnng in the $4th |
section of the st wmed statute which Jeads one to suppose that |
Jice or any number of days are spueified or given, within which to
rogister a deed or conveyauce 10 lauld, in order to hold a title
against the claim of a subsequent purchaser or mortgagee.  Were |
such words as  within five days” introduced atter the words |
** unlesy & memorial thereot beaegistered,” instend of the words
‘O manner hoieby doected, &c.,” there would no doubt be n
complete analogy between the two eections of the respective sta.
tutex. 1 doubt much, however, it a cubsequent purchas r or mort-
gzee’s Gtle would be cousidered good for much, or if he would
not be at some hazard in t.hing o title to Laed unutit the lap-e of
the speoified number of days within winch the first purchaser might
register.

2nel. Iu the ease of a will under the 46th section of the statute
for the registiy ot titles to land, it is sofficient to 1egister the
devise wuhian 12 months atter the denth of the devisor, xud 1 reg-
sty wathin that Gwie is as valid as it it had been recorded imwe-
duatery atter the death Now botween that section amd the 4th
secton of the Chattel Morignge Act there is, in my opinion
some sntlogy because there s time given within which to regivter
10 both cases. The tile under a will dates fiom the death of the
devisor, by relaton, and nat fram that ot the registry  An ma-
cent purchn~er of Jand trom an heir whose executor devised the
extate to auorher person, could, therefore, never be considered as
hobhing o valid ttle against the devisce, under an unregistered
will, wathin 12 months of the dinin of the testator. althongh the
provisious and ohject of the Registration of Deeds Act i« to secure
registry of all titles, iu or to spare and protect innocent ard bonu
Jide purchaser< for value from loss of utle being made to others
usder couveyance previously executed.

3id. It was sever necessary to register a convevance of lands in
Upper Canada in mider to complete a title or make it a valid con-
veyance, i the s une way as it is necessary in England to complete
a utie o laud by camrolment.  Nor is vegstration intended to sup-
ply the pluce of enrolnsent, but <imply to gurd aguinst o subse-
quent purchaser ot the same innids ohtaining the lands by prior
registry, (See 47th see of stat of U. €, 4 W, IV, cap. 1: Doe
Stafford v Brown, 3 0. 3. 92: Doe ex dem Adkins v. Atkincon,
4 0 8., 140.) nud of no such registiation in the case of lands he
necessnry to complete s ttle, I am at a loss to understanid why it
i3 su in the enve of gouds which wa, be cowveyed by a simple
writing not uuder seal,

dth. 1 thak the ight to these goods hecame absolute in the
bairg anee at 1the tine of the execution of the hill of sale, suhject of
cout~e¢ to be beld vord and fraudab nt, as against creditars and
others, if the bargninee did not regaster within five day~ ; and that
having so registerad, bis utle beeame effective by relation.  In
Vaughan ex dem 3thins v Athins, 5 Bur 2787 the court are said to
have eapressed themscives thus :—** There ix no rale better founded
in law, reason und convenicneo than this, thatail the soveral parts

At ceremonter ueeessiry 1o complete o conveynnee shall be tuken
togother as one act, and operaie trom the substantial pure by
retation ” The substantial, oo, the past which ot cted the par-
tes Lo the tustiament s thas cave, and the claim to the goods
underat, was all peatormed when the bill of sale was executed, nnd
provisional upon its registry, 1t was goed aganst all the world:
the registry was to affect other parties, vwhon registered anccording
to law; all provisional cousiderations, aud the claims of those
ather parties were shut out absolutely ; it it bad not been vepis-
tered neeording o law the clabs of these purties would prevail,

Ot My other reasons ave set torih in oy judgment i Nelunes
v. Larghe, which is reputted e the 7 UL CL LoJ. 104, aud o which
1 stilt udhiere.

Gt With regard to the other questions, 1. »., that there was a
general verdict whereby the jury tonud that there was nn imwme-
dinte daehivery accompinying the sate, fullowed by a continual
change ot possession, which readered the registty of the il of
~ale unnicessary. b ommst say 1owas not guite satisfied with the
verdict, beeaunse from the evulence of the sheriff and the clerk of
the conunty conrt, the testimony of young Mclunes was 1endered
somewhsl questionnble: bat as there is quite substautial ground
enough to sustan the verdict. irrespective of thiv, | th uk it should
1ot be distunr ed, although had the plintifl’s ctaim to the goods
rested solely upon the immediate delivery accompanying their
sale, followed by the necessary continual change ot pussession, so
1< to muke n bill of sale unuecessay, [ might, in the exereize of
the discretion which 1 possess, hiave ardeted & new trial upon pay-
ment of costs. beenuse this ense i< distinguished fiom the cases of
Waodeuff v. Campbell, 5 O 8. 305; aml Elwmslie v. Widdman, 8
Taunt. 236, whercon 1 grounded my refusal of a new trinl inale
county coart case of Cochranev. Shepard.  The evidence of young
Mcluues b ing, as shewn by Mr. Hortou’s affi Livit, contrary to
expectation {*1 do net thik it was what is technicndy calted a
case of surprise;’) but 1 do not deem it necessary to speak deci-
sively npon how [ might have disposed of this question under
other citcumstances, becnuse the exercire of that di-cretion now
wauld be u . aifestly uujust, when there are other substautial
groun-ds to uphald the verdict.

1 the refure order the verdiet shall stand for the piaintiff ; that
defendants’ rule he discharged; and judgment cutered far the
plaiutiff upou the poiuts reserved and the questions raised at tho
trinl,

The foregoing part of my jidgment was written for delivery Inst
term. but neither of the parties having appeared to hear it read,
1t was not delivered.  Since that 1 find that my juldgment in
Melunes v Ilnght has been reversed by the Court of Common
Pleax (ante p. 20).

If tl.ere were ouly one court of appenl from the judgments of
the cannty courts, or if anly one of the two courts ot appeal had
given judgment on the rubject discussed hiere. 1t would be my
ohvinuy duty ta give my devision in harmony with 1hat of the Court
of Common Pleis in Melnnes v. Il nght, and 0 bow to that juig-
ment without further words on the subject; but the unrevised
indgment of the Couvt of Queen's Beneh, Feehan v. Dank of
Toranto, compels me cither to adhere to, or give, & judgment
contrary to my own convictions of what is right.

I think it therefore, my duty to adhere to what, after unusual
care an i thought, [ have concluded to be the fittest judgment to
give in the premises  After readirg the rearons given by the
Caurt of Coinmon Pleas for revising my judgment, 1 thiuk it pro-
per fo say—

1st. T do not consider that the legi-lature had any inteution to
put & stop to the taking or making hille « £ gale nnd chastel mort-
gages  The okl < stem, sanctioned hy the comman Ins, of allow-
mg them to he taken and made and kept sceret, was undoubtedty
viewed with disfivar  Then the first statute passed (12 Vic. enp.
71) declaring these conveyances soil against execution creditors,
unless registered. it is right to asswae that the keeping them
seeret, and not the taking security by means of thum, wax the
mischief intendeid to be cured It was the scerecy intended to bo
male difficuit. and not the taking o« making of ther.  Forit the
feaislature had wished to remedy more than the secrecy, | must
suppase they would have cffeeted their intention more certainly
and readily by mahkiog all such instraments itlegal,




