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ort, On the trial Wright, J., referred it to the Master to tax

the bill, and take the cash account from 1893, and the plaintiff was
required to give credit for ail sums received on account of
defendant. On the reference the defendant sought to charge the
plaintiff with £66 odd received in 1894 by the deceased, and it
was then claimed by the plaintiff that he wvas entitled to apply
this sum on the statute barred items of the bill of costs. Wright,J.
allowed the set off as tg part of the amount, but the Court of
Appeal (Collins, M.R., and Stirling, and 'Mathew, L.JJ.) held that
no part of the statuté barred dlaim could be so set off: in so doing
they adopt the dictum of WVilde, C.]., in Francis v. Dûdsýworth
(1847) 4~ C.B. 202, at p. 22o, " No debts can be used by v.ay of set

off .. except such as are recoverable by action." And asj
regards the plaintiff's dlaim to appropriate the payment to the
statute barred part of his dlaim, thev hcld that he had flot in fact
done so before action, as in no account rendered had the ic,66

ite'ni appeared, and that after action it w-as too, late for the '
1

creditor ta apo)ropriate.

MEGLIGEUCE - INTEPVE~NIG ACT OF TREqPA.sSER-EFFECTIVE COURSE 0F

D>AMAGE.

In MIcDý-.waI1 v. Great Western RI,. (i gu3> 2 K.B. 33 1, %Ve find j
that the Court of Appeal (Williams, Romer, and Stirling, L.JJ.)
have been able to reverse the decision of Kciinedy J. (î902!) i
K.B. 6i8 (noted ante, vol. 485). This %vas the case in %which the '
defendants' servants had left some railwvaN cars on a siding in a l

condition in which no damage Nvould have been occasioned if
thcev hiad been left a1 âne. Some boys trespassing on the siding
mischievously released the brakes, causing the cars ta run down
an inclinîe and thereby caused' dainag'e ta the plaintiff's vehicle.f
The jury found that the defendasîts' servants knewv that boys %vere
in the habit of trespassing on the siding and took no steps ta VP
prcvent it, and that the defendants were therefore guilty of
negligeîîce, and on this finding Kennedy, J., gave judgrnent for
thle fflaintif., The Court af Appeal, lio\%-evcr, lîeld that tliere wvas 'd

na cvidence on which the jury could properly fibd the defendants
guilty of ncglige.nce anîd they theîiefore dismnissed the action. j
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