
ClUINÂisL EVIDENON.

flot have heen conclusive against the
prisoner.

In State v. Graham, 74 N. (J. 646 ; S.
(J., 21 Arn. Rep. 493, an officer, wbo had
arrested a person cbarged with larceny,
compelled him to put bis foot in a track
found near where the larceny was com-
mitted, and testified as to the resuit of
the compari8on. Heid, no error. The
court say, I o hopes or fears of the
prisoner could produce the resemblance
of his track to that found in the corn-
field." They instance the case of a frag-
ment of a knife-blitde found sticking in
a window, and its correspondence with
the blade of a knife found in a prisoner's
pocket; the similar case ,Qf gun-wadding
found in a wound, and evidently tomu
fromm paper in a prisoner's pocket; the
correspondence of marks on a prisoner's
l~ace with the wards of a key with which
lie was stmuck at the time of the com-
mission of the offence; and ask: "lIf an
officer arresting one charged witb an
offence had no riglit to make the prisoner
show the contents of his pocket, how
could the broken knife, or the fragment
of paper corresponding with the wadding,
have been found.. If when a prisoner is
arrested for passing counterfeit money,
the contents of lis pocket are sacred
from search, how can it ever appear
wliether or not lie bas on lis person a
large number of similar bille, whicb, if
proved, is certainly evidence of the
acienier ? If an officer sees a pistol pro-
jecting from the pocket of a prisoner
arrested for a fresb- murder, may lie not
take out the pistol against the prisoner's
consent, to see wbetber it appears to
have been recently discharged 1 " They
then instance a veil and a mask. This
is fairly the substance of tho opinion,
and we have already sufficiently com*
mented on this line of argument.

In State v. Garrett, 71 N. C. 85; S. C.,
17 Amn. iRep. 1, at a coroner's inquest,
upon the body of a person found dead,
it was proved that defendant lad said
that deceased was accidentally burned to
death, and that defendant lad burned
he'r own hand in trying to put the fire
ont. Defendant bemg then in custody
on suspicion of bavinginaurdered the de-
ceased, was ordered by the coroner to
shiow lier hand, whicb she did, and it

appeared uninjured. IIeld, that evidenca
of such fact was admissible upon the
trial of defendant for murder. This
miglit be classed witb the mask and veil
as an instance of an attempt to coinceat
evidence ordinarily visible. The jury, of
course, have a riglit to scrutinize patent
facts, sncb as stature, shape, complexion,.
hair, features, scars, loss or peculiarity of
members, etc. These are public matters,
whicb the public cannot be prevented
from viewing, and which the prisoner
knows are liable to comment and com-
parison. 0f these, witnesses wbo ob-
served them may speak, "or the jury may
look at them in court. So if witnesses.
haV'e observed the patent claracteristies
of gait and voice, they may testify to
Lhem, or the jury may observe the pris-
oner's gait as he voluntarily and natur-
ally walks, or bis voice as lie voluntarily
speaks. But will it be contended, that
on a question of resemblance of gait, tbe
court can compel the prisoner te get up
and walk, or that on a question of voice,
they can compel hlm to speak 1

The foregoing are the only caes hold-
ing this doctrine. On the otber band is
Stokes v. iState, 5 Baxt. 619 ; S. C., 30,
Arn. Rep. 72. On an accusation of
murder, it beiDg claimaed that -certain
footprints were those of the prisoner,
the prosecuting attorney brought a pan
of mud into court, and placed it in front
of the jury, and having proved that the-.
mud in the pan wus about as soft asi that,
where the tracks were found, called on
the prisoner to put bis foot in the mud
in the pan. On objection, the court
instructed the prisoner that it was
optional witb hlm whether he would
comply. The prisoner refused, and the
court instructed the jury that bis refnsal
was not te be taken against him. The
prisoner being convicted, keld, that lie
wss entitled to a new trial. It is im-
possible te distinguisb this case. If the
court had considered the evidence com-
petent, it woùld have compelled the
prisoner te Ilmake tracks,» or instructed
the jury that lis refusal migbt be con-
sidered against him. The court said :
"1In tbe presence of the jury the prisoner
is asked te make evidence against him-
self."' That is exactly wbat lie was asked
to do in the tattoo ease, and what lie was
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