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OATMAN v. GRAND TRUNK R. W. CO.
Railway —Cattle-pass — Agreement with Land-owner — Farm
Severed by Railway~0ulve'rt—Water—Drainage — Sub‘s"tt?ﬁu-
tion of Embankment—Ea’smnent — Prescription — Dominion

Railway Act, sec. 257 — Board of Ravlway €Commissioners—
Costs.

~ ?The plaintiff claimeq to be entitled to a cattle-pass under the
line of the defendants’ railway, which ran through his farm, and
his action wasg brought to recover damages for the filling of it in
and substituting for it an embankment with a pipe through it to
carry away the water referred to in the judgment, and for a man-
datory order requiring the defendants to restore it to its former
condition,

C. Millar ang J, o

arruthers, for the plaintiff.
D. L. McCarthy, K,

C., and W. E, Foster, for the defendants.
Mereprrn, (7. —The land for the railway was purchased by
e of the defendants the Gireat Western Rajl-
way Co., from a predecessor in title of the plaintiff, Thomas Bagot
Ronson, and the conveyance of it, which is dated the 6th Decem-
ber, 1870, containg 2 provision in these words: “ The parties of
the second part (ie, the railway company) will provide one rail-
way crossing at grade for farming purposes over the land hereby
conveyed for the uge of the party of the first part.” And a fur-
ther provision ip these words: Tt is understood that the parties
of the second part will not interfere with the flow of the waters
of a certain draip upon the said lot across which the said rail-
way will pags,”

The railway was constructed about the year 1871, and the
grade Crossing mentioned in the conveyance was provided and has
eVer since beep maintained by the railway companies and used
by the owners and occupiers of the farm.
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