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OATMAN v. GRA_ý'ÇI) TRUNIÇ R. W,. CO.

l' tailway -Cal tle-pass -Agreement wilit Land-owner - FarmSevered by Railway-Cuivii-1-IVater-Drab«nage - Substitu-tion of Embankment-Ea,ýement - Prescription- DominionRailway Act, sec. 257-Board of Railway Com-rnissioners-
Costs.

?The plaintiff claimed to bc entitled to a cattle-pass under thehile Of the defendants, railway which ran through his farm, andhis action was brought to recov'er damages for the filling of it inand substituting for it an embankinent with a pipe through it tocarry away the water referred to in the judgment, and for a man-datory order requiring the defendants to restore A to its formercondition.

C. Millar and J. Carruthers, for the plaintiff.
I). L. McCarthy, K.C., and W. E. Foster, for the defendants.

ME-REDITH, C.J.:-The land for the railway was purchased bythe predecessors in title of the defendants the Great Western Rail-'119Y CO., frorn a predecessor in title of the plaintiff, Thomas BagotRonson, and the eonveyance of it, which is dated the 6th Decem-ber, 1870, contains a provision in these words: " The parties ofthe second part (Le., the railway company) will pro vide one rail-way crossing at grade for farming purposes over the land herebycoilveyed for the use of the part of the first part." And a fur-yther Provision in these words: " It is understood that the partiesof the second part will not interfere with the flow of the watersof a certain drain upon the said lot across whieh the said rail-way will pass.11
The railway was constructed about the year 1871, and thegrade CrOsging mentiolied in the conveyance was provided and basever silice been maintained by the railway companies and UsedbY the Owners and occupiers of the farm.
For the Pýrposes of drainage across the railway, wooden cul-verts were built, leaving a space of about eight feet wide and ofVariing heights depending upon the grade of the railway.An exception was made in the case of the culvert provided forfarm. Ronson arranged with the engineer of 'the rail-way coynpany th at his culvert should be built of stone, -the stonebeing supplied and laid by Rofflon, and the eompany paying him,


