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ly by the Chancellou (Vankougli-
met):

"Mr. Smart having obtained
judgment against the Niagara
and Detroit Ri'vers Railway Com-
pany, and liaving issncd execu-
tion and proeured a return of
nulla bona,-' proceeded againist

fthe plaintife a shareliolder in fthc
company, by force of the SOfli sec-
tion of c. 66 of the C. S. Canada,
for the recovery of an amount
equal to -%hat remained nnpaid
on his stock. The plaintiff lad
previously, and while lie was in-
debted to the company in £875 on
lis stock, and also, as was alleg-
ed, Hiable to the company as
snrety in a bond for Mr. Morton
for a -very large amount, accepted
certain buis drawn upon hlm by
Mr. Smart, as secretary of the
company, and also paid moneyý
f or the compa.ny. Ile 4attempted
a set-off at la-w, but failed; and
lie instituted this suit in order to,
obtain in effeet flic sanie benefit."1

-\rnkoglieto., (Wliose opin-
ion was delivered orally said):
IlSliortly after this case Nvas
argued and more than two years
agro, I prepared a written jndg-
ment, -which for some cause or
other was not allowed to be read
during iny absence iu England;
and changres since in the person-
nel of the Court rendered a sec-
ond argument necessary. Tlîat
judgment lias been mislaid after
havingr passed flirougli several
bands, and liaving been once re-
jccted I ani not inclined to write
another. I tbink if unnecèssary
to discuss the vexed question of
eqiible set-off, so inucli debaf.ted
in this case, for, in m-.V opinion,
on a' -very plin. principle every
day recognized in courts of

succeed- That principle is, the
riglit to retain in bis own pocket
for payment of bis own debt
money already fliere, and whicli

another creditor in no, better
Position than himself skstoý
extracf from. it. I need only
refer to one case iu my mnemory
af tlie moment, Cherry y. Boult-
bec, as illustrative of flic doc-
trine, which witbont aufhority,
bowever, is so p1ainly dictated
by common sense fliat if could
scarcely escape adoption.

If is every day'-- practice to
aIloý%v execufors te retain out ef
flic testafor's assets debts due to,
themiselves in preference to ofler
creditors. What better rilit
than Macbeth lias Smart toe be
paid wifl Mcet' money? The
statute puts aIl credifors on an
equal footing, and lu the eye of a
Court of Equity it can malze ne
difference wlietlier their position
is or is net ascertained or con-
firmed by a judgment. The
creditor 15 required to obtain at
judgment, and exhanst -against
the company flic process of e-.e-
cution af la-%, before lie cau cali
ou an indi'vidual shareliolder to
pay. TIen wliaf do we sec here?
S]nart, flic plaintiff at latells
us that lie lias exhausted this
legal p]Iocess, thaf flic company
is bankrupt; and that therefore
the individual sharcbolders are
responsible; and lie calîs on
Macbethi te pay. Is not flie posi-
tion of Macb.41 impregnable
wlien lie says te Smart, Il ou
show a steate of things lu whicli
I, eqnally with yourself, am en-
titled f0 be paid by the indi-
vidual shareholders. Il am a
credif or-I cannot issue execu-
tion against nhyself, and I need
nof obtain a returu of nulla bona
fo an execution against flie cern-
pany f0 test their solvency, lie-
cause yon have donc flis; but I
have iu my pocket money which-
as a shareholder I ain liable te
pay te the cornpany, aud out of
whieh 1 will now, under flic state
of circumstances yen show, re-
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