
Jsîuay, 87.]LAW JOURNAL. oî.ilNS. l

MISTAEES or' LAW.

to tihe E n.lish cases holding a contriry doc-
trine.

W c bav e alrcady cited the case cf Choaý/ield
v. 1Paxton, ttie opinion of Chier Justice De-
Grey in Frî v. Arundel, IlW. Black., and
of Lord Mansfield lu L'ize v. J3ickason. 1 T. R.
285. It bas bUen arÏued, with considerable
force andl piausibility, that Lord ElIenborougý
did not regardl the rie laid dowsn by bima in

kiSov. Lîîcîley, ante, as of urîlversai appli-
cation ;and Parrott v. -Parrott, 14 East, 422,
is cited to support the argument. In that case
Mirs. T1'rr-ili had executed a deed appointing
thc disposition of certain property; bot after-
ward, baving ma:dc lier wiil, referring to that
deed, hll cut (oil lier naine aod seul fron tlle
&d1, sa irp flint the objoot cf it w as foliy
accoi.npliied iu ber w iii. Lord ElIlenborough,
ir, deiivering judienct, said : "ir.Terrili
mistook eithci- tho contents cf bier will, w bioh
w-ooid be a mî,takeof cf t, or its ic"al opora.
lion, w bich xrould bo a mnistake ini law ; and,
ie eitbor case wo tlîink the mistake annulled
the cancllatLion. And," bie added, Ilthat it
being cie iily esblislied. tbat a mistake inS
point cf ,rct mu-y destroy the efeot cf a cao-
collation, it secios difficuit, npcn principle, te
say tliat a ms.talle in point cf law shiîul oct
bavc the scne praio"Lord Ellenborou.-h
ise refu' cd to extenfi the doctrine to exceo-

tory cciîtracts, and hield that a mistake of lav
wia a defense to an actio on a more promuise.
Ji", ',ci t v. (Cinpioîýc11, 1 Camp. 134; sec also,

1? , s v. lory/a, Park. Jus, 163 ; Ohristicie
v. Caimi)c, 2 iicsp. 489. Tbis doctr' ne is irre-
concilabie wiith that annoonced in Stevenss v.
Lynch, 12 Last, 88. 'ie case cf Accher v.
l'ie -Parti; f L',igland, 2 Deugl. 637, is some-
tiuîo; cited as an aulbhority on this side.
-Nuthirig o-as said in the case about mistake,

ti,îiitherc eviîîcntly w as a iniistake cf law,
and tho duci ion must have proceededl mainly
ci flic grouud that it could bie relieved against.

Iu Lau-tido i- v. Lrtnsdoon,, Moseley, 364,
Lord Chanicellor King is roportodl as saying
tilat the iraxii cf the l'ss igneî'antt j ui5
non, e2oi-uic îýt ,vas in regar d te the public; that
i!;onorauc a ocot bo plIcadefi in excuse cf
cr-oes but dîd not bold in civil cases. 'Fie

ao ore f this report bas been donbtcd, bot
itd has .rbei cv înpe-.ed, and ChierfJustice

Mlar-iiil in Heu-t v. liaexmoniere, 1 Pet. U. S.
cocf it, Ilthat, as a case in w biclb relief bas

beoc granted on a mistake in laxv, it cannot b.

TIho cao c f L'rigliam v. Brigicum, 1 Vos.
Sen 1'6. and Beli's Supp. 79, is an important

case oni ibis sido. The plaintiff lîad purcbased
aur estîte wiv aliroa'y beionged te, him.
undier a îi-stake cf law, and the court crdored
tbe defendanrt to refond the money, holding
thai "tiîerc w as ai plain mistake, snobi as tbe
cour:t c-as w nrranted te s-elieve against.' Iii

Pi i v/ eb iîc-i,8 P.Wmrs. 315, a daogbter
ma de loer election to accept a legaâcy in lieu cf
birr i phîua 'o part in the estate, Linder the
coin of Lonidoni or othuârsaie. It appcared,

very clearly, that sbe did this under a raistake
as te bier legs1 rights, and Lord Chancelier
Talbot said it secmed biard that a yng woinan
sbould suifer f'or ber ignorance cf the law, or
cf the custom. cf London, or that the cîher
side sbouid talas advantage cf tlîat ignocranice,
and rolefi acccrdingly.

In 111, (Cai/y v. 1)ecaci, 2 Riiss. and tLjyl.
614, wbere a busband had renounced ail! daimn
to bis deceased wife's prcperty, on the sup-
position that bie bad beon leppiiy divorced,
frorn bier, and therefore nlot hiable for bier debts,
Lord Chancellor Br'ougbam saifi, IlIf a man
dees an aot ondcr ign-,orance, th-, renioval cf
whicb miglit have miade bim corne to a diffor-
eut determîination, tlhoîe is an end of tue mat-
ter. Wrhat lie lis doue, w-as done ii : rnc~le
cf laxv, pîossibly cf fact, but, in a case cf' tlîs
kiîîd, that xvould hconîe and tho saîie tiiuîg.''
The saine learu ed j ndge in 011,liïïv. Oc ic
3 Mvi. auîd Keen. 76, ren'arked, spoakiing cf
the distinction between error cf Iaw and orror
of faet: "IThe distinction is sorncwlbat more
easy to iay down iu gctnoral tonrus than te fol-
icw ont iii par ticular cases, eveli as regards
the application cf tbe ruile, admitting ît te bie a
correct one, and I think 1 could, wiîbcit mcl
diffioultv, fuit cases in xvbic a ccurt cfj uslice,
but especie-lly a court cf cqoity, wonld flnd it
an extrerneiy liard matter te hold by the rile
and refuse to relieve against an error cf la-w."
And tie master cf relis, Sir Johni Leachi, lu a
later case, ('ocî ti-cil v. Oluolmecley, 1 Younge
and Ccli. 418, said that "lno man cao bie hcid.
by any act cf lus to confirm a tie, uîîlcss ho
w as fuIly awi-o at tbe lime, ot only cf tu
f-ect upon whiclî tue defeot cf title depends,
huit cf the ccnsequences lu point cf law ; and
bere tbere is ne preof that the defendant at
the tinie cf the acts meferred to w-as aware cf
the ian' on tiso siibject." We bave already
qucted the meiîîsmk cf the saie judge iu -Naylor
v. TFic. The priniciple that relief may be
afforded, in cases cf more mistakes cf law is
mecogniz ed, aise, in the fclicxving cases : JOVl-
Zan v. Willan, 16 Vos. 72 ; On-ioiis v. Tyi-cr,
1 P. Wims. 3'45 ; Tai-ei v. -Teincr,2Il Rep. iu
Ch. 154; Pi-cii s v. ]Jleccclni, 2 Bro. Ch. 150;
L'dnard- v. JlcLeary, Coop. BOT.

From tbis cursory exansînalion, it is cvi-
dent tbat th q1uestion cannot ho megarded as
settled by the Eugiisb authorities. Wbiio tbe
prepondorance cf snob autiîcrities seenis to ho
against relieving mistakes cf law, it xvili ho
discoverod that many cf theni did flot necos-
sariiy invoive tue question, and were either
iu fact dccided, or migbt bave been decided,
upen other groundis. We believe that tbe truce
principle te ho dedirced. freni the cases pi-o
and coiL, and one which strongly cornmends
itself te our notions cf ight and justice, is
that laid dowxn by Lord Mansfield in Bize v.
Duc/ne-son, 1 T. IR. 285, naneiy : tbat if a man
bas actually paid w bat tihe law would net baveý
ccmpelied hima to pay, but wbat in cquîly and
conscienice lie cught, hoe cannot mecever it back.
But w'aa' money is pc-id under a msisake,,
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