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thàe parties'were lidard de ,aôvo, and the case having again bee-i sub-
mnitted, the Court below:-by final Judgment rendered on the 31lst Mareli,
1845. maintained the Opposition of the said Responderit, with costs
against the saiid Appellant.

It is from this judgmeîit, tirnt the present Appealtis instituted, alud the
main grunds upon which it is respectXilly, subinitted that the Judg-
nient in question ouglit to be reversed, arc these

1lstly.-That tlîere is no competent authiority vested in the Judges of
the lanîd to name a Tçstamentary, E xecutor.

2nidly.-Tliiit-in tlicevent of a Testator having omitted te name an
Executor, cdr the Execuitor refusing te act, the execution of' the W~ill
by !aw duvolves upon the heirs of' such Testator.

3rdly.-That consequentiy the nomination of' the Respondent as
Testamientary Executor to, thie last Will of the said P. 31. Cressé is
iltzgal, nul aîîd void.

4thly.-That there is i"o legal evidence of' the existence of the
acte de constitution. de rente, and tliat the said constitution de rente .is
not proved.

5tlly.-Tliat ther& being ne evidence that the deed of constitution
de rente lias been euregistered pursuant to the provisions, or' the 4thl
Vict. cap. 30, the Respondent hath lost lus riglit of mortgnge as against
the Petitioner Douglas, a subseque t purchaser, ivhio lias coînplied witli
the requirements of the Statute above mentioned.

Upon tle Iirst and second points, the Respondent refers-.withi confi-
-ilence te the foàlbewiug authorities as being conclusive upon thie sub-
jeet :

tgIl n'y a que le Testateur qui puisse nommer un E-xécuteur Testa-

«"mentaire, s'il l'a omis, alors i'excution du Testament appar-tient dé
"droit Aux héritiers.-Ancien Denizart.- Verbo Exécuteur, INd. 5."

"12. Bourjeit, Droit commun, page 37, cap. 11, des Exécuteurs
"1Testamentaires, No. 2.»

"4Ferrière, Dict. de Droit, verbo Exécuteur Testamentaire, page 615,
"4vol. 2."'

Il1 Argou, P. 409."
"1Aees de Notoriété, P. 491;1 note a."
"4Pand. françaises, p. 168, No. 373 ; p. 170, Nu. 3î4 ; p. 187, u

"Poluier, des 'Donations Testamentaires, cap. 5.
The 3rd point is cstablished if the two first are well founded.
As to, the fourth. point, the Respondent refers to the' Respondene.;

Exhibits, No. 4 and 5 (No. - of the recôrd) it will be found that
thiti document purports to be a truc copy of the Exhibit No. 1, filed
by the Plaintiff on the 1 st riebruary, 1840, in the cause No. 994, thQn

peding in the Court- of Kinl's Benchi for the District of Moxûreal, ii
which the now Respondent and his wife were 1'lainfiffis, anid the Hon.
Louis Gugy et ai. Defendants.

It appears tlîut tlhe Oflicer of the Court of Ring s Bencli, Montreal,
having in bis keeping.a document purporting to be a copy of the acte
de constitui iii question, makes a copy of this copy whick. lie (lelivers;
and*this copy of à copy ia. the document filed ini support of the dlaimn
of the Opposant,

With respect te the fifth grouýnd above statud, the 'Respondent réfèe
to the 4th Vict. cap. 30.; sec 4th.


