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and ail legal inferences fairly drawn from its
enactmnents, cieariy prove that real estates sre
bound by the deiivery of tbe writ of fi.fa. against
themn to the sherjiff, precisely like goods and
chattels, and tbat tbey are not bound by the
judgment under that act for the purpose of sale,
as they are by the ls.ws of Engiand for the pur-
poses of extent under the statute of Westminster
2ndÎ."

Whatever douitAs înay have existed in the
mintis of individuai judges, I believe the law
thus settied bas ever since been acted upon.
The debtor bas been considered competent to
@eli his lands, notwitbstanding judgment re-
covered against him. His devise of tbem wiil
pass the estate, wbich if he die intestate wiii
descend to bis beirs, The doctrine contended
for hy the piaintiff 'a counsel 'would prevent the
beir or devitiee from seiling, or rather from con-
veying a good titie, so long as there was a debt
of the ancestor unpaid, tbongh no judgment bad
been recovered or even an action commenced.

The law does flot so fetter an executor, how-
ever numerous the debts owing by bis testator.
He not only can convert tbe 'wbole personai
esta.te into money, but it is bis duty to do so in
order to pay the debts. He is flot compelied by
the force of law to stand idle until a creditor re-
covers judgment, and issues execution. His
powers enable hlmi to take measures to gave
the estate, by a prompt administration of it
under certain ruies. This autbority, bowever,
does not extend over lands. If there be no suffi-
cierit means in the executor's bantis to pay delits,
ail hiaving been exhausted in a due course of
administration, and notwithstanding tbat there'
is n)ot the siightest ground for supposing that
the exeoutor wiil ever bave any further assets
whiclî be must adrninister, the creditor by sim-
ple contract of tbe testator mnust sue the execu-
tor, for hie can in that way only reacb the
testator's lands. Fors,tlih v. Hall, Dra. Rep.
291, expressly decided that ho cannot, under
sncb circunistances, sue the beir, who need bave
[>0 notice, and cannot intervene in the action .
The executor, under such circumstances, pleada
only plene adminiâtravit. and it iras for some time
held that to this pies, it ias alloirable to reply
tliat the testator bad lands: a replication wbich,1if true, entitled the plaintiff to jutigment against
the executor, and to execution against the lands.
Even if a debtor dies intestate, ieaving no per-
sonti] estate whatever, stili an administrator must
be >îppointed, in order that there may be a defen-
dant against irbon tbe creditor can getjndgment
anti obtain an execution againat lands, for neither
an executor nor administrator can seil them, nor
according to the plaintiff's contention can the
heir, except subject to be afterwards soid in
execution to satisfy the ancestor's simple con-
tract debta.

T'he question is not, hoirever, neir in our
courts. InLevisconte v. Dorland, 17 U. C. Q. B.
141, it iras discussed ; and Sir J. B. Robinson,
C. J., expressed bis opinion upon it. The case
merits a careful consideration. It was an action
against the administrator of Enocb Doriand, on
a simple contract debt of the intestate. The
defendant pleaded plene admifiatravit, to which
the plaintiff, admitting the truth of the piea,
replied that the inteatate died seiued of real es-

tate. The defendant rejoined, admitting that
the intestate died seised of certain land, but that
one S. D., irbo iras bis father and beir-at-law,
for valuable considerations, conveyed to the de-
fendant hy deed aIl the right irhich, as heir-at-
iaw, lie then bad : tbat at the time of the death
of the intestate, one H. beld a mortgage on the
said lands to secure a sumn of £500, being the
full value of the land ; and the defendant, solely
to prevent coats accruing againet the estate of
the intestate, and for no other consideration,
conveyed by deed the equity of redemption
wbicb lie beld under the deed froin S. D. of the
sald lands, irhich irere ail the real estate irbereof
the intestate died seised.y

The court, consisting of Sir J. B. Robinson-
C. J., McLean and Burns, .J. J., held the e
joinder bad. The Chief Justice said, "1The
plaintiff is entitled to bis enction againat thu
estate of 'which Enoch Dorland died seised upod-
this j udgment against bis administrator, accor r.
ing to the decision in Gardiner v. Gardineid

* * * The heir of Enocb Dorland count
not by bis conveyance to the defendant preve g
the creditors of Enoch Dorland from havine
their debts satisfied out of tbe real estate." Tbd
decision is, boirever, at tbe conclusion, rested
on tbis ground, "the plaintiff having admitte,
tbat the goods have been fully admalnistered
oniy desires judgment in order that bie may bave
execution against the lands of whicb Enoch Dor-
ltsnd died szeised, and the defendant as adminis-
trator cannot obstruct hlm in obtaining such
execution, and bas no interest in the question
irbether there are lands or not.

I fully concur in both thest hast propositions,
tbough the conclusion I should have deduced
from tbem is, as I had previously said in îSickles
v. Asselitine, 10 U. C. Q. B. 203, that the plaintiff
iras wrong in bis replication; ani I should only
bave thought the defendant entitled f0 judgment,
not for the goodness of the rejoinder, but for the
fauit of the replication; andi as to the replica-
tion, sncb appears to have been the opinion of
Burns, J., froni whathle says in giving judgment.
1 think, hoirever, thejudgment for the plaintiff
may be sustained, on the grounti that there is
nothing in the rejoinder to sbew that the con-
vevance made by the beir of Enoch Dorlanti ias
executeti before the fi. fa. against the lands iras
placed in the sheriff'd hands. Gardiner v. Gar-
diner bad conclusively settied that lands couid
be reacbed tbrough a jndgment against the exe-
cutor or administrator, and though I have neyer
felt the force of the reasoning on 'whicb it la
founded, I have alirsys treated it as settling tbe
question. The impropriety of the replication ln
Levi3conte v. Dorland, bas been distincsly ad-
judged; see Hogan v. MAorriiuy, 14 U.C.C.P. 44. ;
and Seaton v. 'laylor, 8 11 C. Q. B. 803; and
Sickles v. A8selitine, 10 U. C. Q B. 203, must be
considereti to be overrnled. As f0 Gardiner V.
Gardiner, it is deprived of somes of the ireiglit
which it niigbt otheririse possess, by the (10 My
mind) very satisfaotory judgnient of Sir J. T.
Coleridge, in the Privy Council, in the case of
Bullen v. A'Beekeit, 1 Moore, P. C. C., NS. .,223.

If indeed the necessnry consequence of the de'
cision in Gardiner v. Gardmner iras, that the land
of which a debtor by simple contract dieti seisetl
iras liable for the satisfaction of that debt, nO
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