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September 3, 1888,
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to the defendants, who rontinued to work the
several railways, and after some years intro-
duced for use thereon smaller cars drawn by
one instead of two horses, as had been done
previously, and with only one man in charge |
instead of two as on the large cars,

In 1882, the Council of the city passed a
by-law (No, 1264) prohibiting the operation of *
any car within the city limits without two men
in charge, one as driver, the other as conduc- |
tor. The defendants refused to conform to
this by-law, and this action was brought to ;
compel defendants to do so, the agreement of -
1861 heing relicd on as warranting that relief,

Held [reversing the judgment of the court |
below] (1) that the by-law in question was not
within the terms of the agreement, its. provi- ‘
sions not being aimed at the protection of the
public, that term as used in the agreement not
including passengers in the defendant’s cars,
and rhat it was therefore wftra vires: (2) that -
the by-law was also invalid, as it was an inva-
sion of the domestic concerns of the company.

HIGH COURT OF JUSTICE FOR
ONTARIOQ,

Queen’s Bench Division,
Divisinnal Court.} [ June 23.

CLARKE 7. JOSELIN.

weighing their testimony, is satisficd beyond
reasonable doubt that the instrument does not
embody the true agreement Detween the par-
ties, it should order rectification. .

The transaction between the plaintiff and
defendant was an exchange of mortgages. The
plaintiff in assigning his mortgage to the de-
fendunt guarded himself against personal lia-

¢ bility, but the defendant in assigning he-

mortgage did not do so, and the plaintiff sued
her upon the covenant in her assignment that
the mortgage assigned was a good and valid
security, alleging that it was not so,

Held, upon the evidence, that the true agree-
nment was that neither the plaintiff nor the de-
fendunt should be personally liable in respect
of the mortgage which each assigned to the

. other; and rectification according to such

agreement was adjudged.
S, R, Clarke, the plaintiff in person,
/. Reewe, for the defendant,

Divisional Court. | {June 23.

HousiNcer = Lovi
Partnership-Judgment  against  pariners—
Layment by one---Enforcing against the
other—- K. & 0. (1887) ¢ 122, 5. 2, 3, 4—
Dartnership accounts - Statute of Limita-
tons.

The plaintiff and defendant were partners,

. and judgment was recovered against them in

Rectification of contvact-- 11 hen ordered - 5vi-
dence~Fachange  of morigages—1iahility
nf assignors,

tn order to secure the rvectification of an in-
strument the clearest evidence is reguired to
he adduced : but the court need not stay its
hand because one of the parties to the instru- ;
mei chooses to deny that there is any mistake |
in it.  The writing must stand as embodying |
the true agreement between the parties until
it is shown beyond reasonable doubt that it
does not, :

If the court, after considering all the circumn- |
stances surrounding the making of the instru- |
ment, whether it accords with what would ‘
reasonably and probably have been the agree- |
ment hetween the parties, gauging the credi- i
dility of the witnesses, paying due regard to |
their interest in the subject matter, and |

1876, by & bank upon certain promissory notes
of which they were respectively mawer and in-
dorser.  The plaintiff paid the judgment im-
mediately after its recovery, took an assign-
ment of it, and in 1886 procecded to enforce
it against the defendant,

The partnership accounts were taken by a
referce whose finding, approved by the court,
was that the defendant should have paid one-
half of the judgment,

Held, that the plaintiff was entitled to that
extent to stand in the place of the original
judgment creditor, and enforce the judgment
agamnst the defendant.

Der ARMOUR, C.J.—The Mercantile Amend-
ment Act, R. 8. O, (1887), ¢ 122, 8s. 2, 3, 4,
applies to the case of partners. Swadl v, Rid-
del, 31 C, . 373 Potts v, Leask, 36 U. C, R.
476; and Scripture v, Govdon, 7 P. R, 164,




