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(0 the defendants, who '-antinued to wvork the
sev'eral railways, and after soine >'ears intro-
duced for use thereon smaller cars drawn by
one insteai of two harses, as liad been donc
previously, and with only ane mari in charge,
instead of two as on the large cars.

In (882, the Ceuncil of the city passcd a
by-law (No. 1264) probibiting the operation of
any car within the cit)y limiits; without two men
in charge, one as driver, the otlier as conduc-
Wr. The defendants refused tu conforni ta
this by-law, and this action was brouglit to
rolopel defcndants to do so, thc agreinent of
i 861 heing relied on as warranting that reif

H/fi [reveî'ising thc judgmcent of the court
beol(i ) that the by.-lawv in question wvas not

%vithin the ternis of the agreemnent, its, provi-
s.ions not bcbng ainmed at the protection of the
public, that tern as used in the agreement not
including passengers in the defendanes cars,
andt tliat it NVas thereforc til/ra vires,- (12) that
the by-law~ 'vas also învalid, ais it tvas an inva-
Sion of the dloilcstic conicerns or thc conipalNv.
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I n order to secre the rectification
st(ru1nlent the clearest evidence is l'e
l'e adduced :but the court need nc
hianîl because one of the parties to t
ilieiz'liooses to der.y tbat tbere isan
in it. The~ writing inust stand as ct
the truc agreement between the pai
it is sho\wn be>'ond reasonable (loi,
docs not.

If the court, after considering ail tb
stances surrounding the mnaking of tl
Ilenlt, whether it accords with wbi
reasonably and probably bave been t
ment between the parties, gauging
dihit)y of the wvitnesses, paying due
theit- interest in the subject mat
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wcighing their testinîeny, is satisfied beyond
reasonable doubt that the instrumient oEes not
emnbody the true agreement Ibet%%een the par.
tics, it should order rectification.

The transaction between the plaintiff and
dcfcndant w~as an excliangc of mnortgages. The
plaintiff in assigning bis niortgage tu the de-
fenaant guardcd hiniself against personal lia-
bility, but the defendant in assigning hc-
mortgage did net do su, and the plaintiff sued
lier upon the covenant in hier assignincnt that
thc niortgage assigned was a gond and valici
security, alleging that it was not se).

1eik/d upon the evidence, that thc truc agrc-
ment 'vas that neither the plaintiff nor the de-
fendant should be personally liable in respect
of tbc inortgage whlich cach assignerl to the
other ;and rectification according to such
agreement wvas adJ udgcd.

S'. R. Cl.arke, the plaintiff iii per.an.
J. 1e'cve, for the defendant.
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/'r'tnrsu/t/z~<~m'n rg'dns/ prinepms-
I''wu',t l'y oner -1.E;z/?rcnu," (g-ains1 t/zî'

o//wr A'.() o (1887) c. 122, ss. 2, 3, 4-
/>r rnef ht i'ccouit..î// o/ Limita-

[J ne 23. los

The plaintiff antd defendant %t'erc partners,

'cd aud judgmient n'as rccovercd against thein in
"'876, by a bank upo-,, certain proniissory notes

Ih/d/' of wbiclb thcv werc respectively niaý.er and in-
dorser. 'l'bc plaintiff paid the judgnient iii-

iof ain in- miediatcly aftcr its recovery, took an assign-
quired to nment oif it, and iii 1886 procet led ta enforce
>t stay its it against the defendant.
lie inistru- The partncership accouints wvere taken l3v a
y miistake referce wbosc finding, approved by the court,
îîbodying "'as that the defendant sbould bave paid one-
'tics until hialf of the judginent.
lit dt at h !I'/ that the plaintiff was entitled ta that

extent ta stand in the place <of the original
e circum- iudgnient ecditor, and enforce the judgmient
ie instru- jagainst thtr defendant.
at %vould Iee-ARiîotu, C.J.-Thc MercantileAniiend-
hie agrec. iment Act, R. S. 0. (1887), c. 122, ss. 2, 3, 4,
the credi- applies ta the case of partners. .S'nail v. Rid-
regard te de, 31 C. P. 373; P'olis v, Letisk, 36 LI. C, R.
ter, and 1 476 ; and Scoi01aure v. Gordon, 7 P. R. 164

septottiter s, 1888.
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