
actual intent to further the commission of some type of criminal activity through his actions. In the event
that these requirements are established, arms traders (up to and including high government and military
officials engaged in the authorization of arms transfers) could be subject to individual criminal sanction.
Unlike other legal areas discussed above, this would not require the establishment of state responsibility for
the acts of the individual in question.

Implications for National Export Authorization Regulations and Procedures

Effective Export Authorization Policy and Procedures

Given the extent of international legal prohibitions on the transfer of conventional arms, the breach
of which may give rise to state responsibility or individual criminal responsibility, or both, prudence
dictates that states have in place effective procedures to ensure that such transfers will not be approved.
Speaking plainly, it is hard to see how this can be done without the following:

n a policy requiring the authorizing agency or individual to act in accordance with all relevant
international legal obligations;

n export criteria against which individual applications are assessed that specifically relate to
these international obligations; and

n involvement in the assessment process of individuals with the requisite international legal
expertise.

Comparison to OSCE SALW Export Criteria

These international legal prohibitions on conventional arms transfers are a minimum global
standard. While considerably narrower than the OSCE agreed export criteria for small Arms and light
weapons (SALW), they are legally binding and, if breached, could give rise to compensation claims against
states in the International Court of Justice or to international or domestic criminal prosecutions against
individuals. These prohibitions apply to all conventional arms transfers including all categories of SALW,
as set out in the UN Definition, not just the narrower OSCE definition. Furthermore, these prohibitions are
not limited in application to transfers within the territory of OSCE countries.

Next Steps

1 States should immediately institute an internal review of arms transfer authorization procedures
with a view to ensuring that they are in conformity with their respective international legal
obligations.

2. Member States could consider sponsoring a resolution of the First Committee at the next UN
General Assembly Session mandating a UN Governmental Expert study of the "existing
responsibilities of states under relevant international law" with which their national regulations
and procedures for export authorizations must be consistent (as set out in Paragraph 11, Section II
of the UN Programme of Action). The resolution should specify that the composition of the
Expert Group include expertise in relevant areas of international law - particularly international
humanitarian light and human rights law - as well as defence procurement and arms export
authorization expertise. Consideration might even be given to securing a complementary
resolution from the Sixth Committee, responsible for legal issues.

3. Alternatively, the resolution might mandate the Secretary-General to consult with a group of
"qualified experts" to give preliminary consideration to this issue in as "neutral" an environment
as possible, without the inevitable intrusion of political considerations when a group of
governmental experts is involved.

4. A third alternative is already underway - that of convening a geographically and experientially
diverse group of experts, governmental and non-governmental alike, under the auspices of a
respected NGO, to explore the issue with a view to enlarging the common understanding of the
international community in relation to international legal prohibitions on arms transfers.
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