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The only remaining argument was that the respondeut

must be unseated because he has niot been in actual occu-

pa.tion of his freehold since lst November. It is not denied

that the bouse has been vacant, and that Mr. Beck has beeu
living elsewhere. It does not, however, seem necessary to
give to these words such a strict interpretation in any pro-

ceeding of this nature.
In 29ý G;c. 1341 it is said that, as applied to land, actual

occupation means no0 more than possession: " residlence i*

not essential :" see note 25 and cases cited. It seems sf

ficient in this case that the resp)ondent hat; control over

the freehold.' No one else is in occupation or eau asse'rt

any right thereto.
Under these circumstances, 1 see no0 difficulty in holding.

that the provision in the Municipal Act of 1903, sec. 76 (f),
was intended to require, in case of a nrnrtgaged freehold,
that no one else but the mnortgagor should be in possession.

As long as lie has the exclusive unqualifledi right ta pos-

session (apart from the mortgage) he is in "actual occu-

pation,"- within the mýeaning of the Act.
It should perhaps be noticed that the respondent has

been living since October with his brother-in-law%, '.%r. Pack-

haut, who has filed an affidavit on this motion. Froin thia
it appears that Mr. Beck has borne haif the expenses of every

kind of the up-keep of the joint establishment. This was

to support, if necessary, a dlaim of the respondent ta b.e

considered as a tenant in respect of this occupancy. But,
-as neither Mv. Packham nov Mr. Beck is assessed, nu quali-

fication could be acquired in this way. Nor do 1 think that

Mr, ]3eek was really more than a boarder. To endeavou?

in this way to qualify reminds one of the saying that a
.drowning mnan clutches at a straw.

The motion must be dismissed with costs, exchidiug

;any that weve incurved in setting up the alleg-ed joint-ten-
:îancy with Mr. IPackham.


