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The appeal was heard by the Chancellor
01, the above date.

Counsel urged the same arguments as
before.

The CHANCELLOR: The cases shew that
Where a suit is instituted by a married wo-
'nan against her husband in respect of pro-
Perty, it is a general mile that she rnust sue
by lier next friend. I do not understand
it to be contended by the solicitor of the
Plaintiff that the subjeot of this suit is of
Sucli a nature as to, take it out of the gen-
eral rule ; but his contention is that the
80licitor for the husband, on the day before
that on which the time for answering could
expire, asked and obtained from the solici-
tom of the plaintiff ten days' further time to
allswer; and this he contenda was a waiver
Of hie iglit to requime that the plaintiff
Sliould sue by her next fiend.

lie contends, and I think ightly, that
'JI objection for the want of a next friend,
Wliether taken by demurrer or otherwise,
Stanids upon the sarne footing as the riglit
to Security for costs ; and it is clear that in
the latter case the plaintiff waives his right.
That, at least, was my opinion ini Boultbee
'e Gameron, 2 Chy. Ch. 41, where a defend-

flt having obtained from the plaintifi's so-
licitor further time to answer dernurmed in-
8tead of answering, 1 directed the demurrer
t' be taken off the file. The language of

".C. Kindersley in Atkins v. Cooke, 3
t1l!ewry 695, supports my opinion.

The learned Chancellor then quoted a pas-
e&9 from the judgment of V. C. Kindersley

il, that case and continued :
The consent in this case ran thns : We

consent to an ordEr giving defendant ten
daays fumthem time to answem." This con-
~Flet was endomsed upon an affidavit which,
as5 it afterwards appeared, contained a state-
nBI1t to the effect that it would be necessary
to aPPlY to have a next friend appointed to
t'le Plaintiff before answering. This was
11ot brougiit under the notice of the plain-
tiff'5 solicitor, as it certainly ought to, have
beeii. He was informed by the gentlemen
*h' asked for his consent that the defend-
anlt5 Solicitor had received instructions to
defelld only the previons day. Being told
tIis, and the request being for tiie to an-
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swer-not for time to take objections to the
plaintiff's poceedings-lie had a right to,
infer that it was only for the purpose of an-
swering that time was asked. lie states
in his affidavit that if lie had been aware
that the affidavit contained the staternent
in question, lie would not have given time
to answer, but would have noted the bill

Pro cOn. as soon as the time for answermng
had expired.

I look upon wliat passed on the applica-
tion to the plaintiff's solicitor for his con-
sent for time to answer as a suppression of
that which ouglit to, have been disclosed,
and 1 arn clear that the defendant can de-
rive no advantage from that suppression.

What the defendant's solicitor would have
done if the consent had not been given i.s

beside the question. The consent was ob-
tained for time to, answer, and time obtained
for that purpose could not, in good faith,
be used for any other purpose.

Appeal allowed 'ith costs.

BECHER v. WEBB.

Admission of irLczmbrancer foree2o8ed bY Magte'S

Where an incumbrancer had been foreclosed
by the Master's report but the neglect to corne
in was partiaUy explained, and the application
was made prornptly, he was adniitted to prove,
but only on his relinquishing priority over a
puisne incuinbrancer who had corne in within
tixue.

[Mr. Stephens, Jan.,9.

In this matter two incumbrancers having

been made parties in the Master's office,

the puisue incutubrancer carne in and proved

his dlaim, but A.,y the prior incumbrancer,

oiniitted to do so, and was foreclosed by the

Master's report, filed Nov. 6, 1878.
Langton now rnoved for an order to allow

A. to corne in and prove his dlaim, and to,

have priority over the puisne incuinbratioer.
It appeared by the affidavit of A. that (1)
the affidavit sent to him by hia solicitors to,

make, in order to prove his dlaim, liad been

mislaid, and wau not discovered tili hie time
for proving liad expired ; (2) that soîne time

then elapsed before lie could identify the
original defendant to be the man against
whom lie lad recovered certain judgments;
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