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be asmed that it would hardiy have escaped
the attention of 80 accomplished ajurist as Judge
Day, the Arbitrator of Quebea, had he deemed it
tenable, or that he would, under the circumstan-
ces of the decision, have undoubtedly brougbt it
te the notice of his co-arbitrators. The learned
Judge heard the argument, but left with us ne
expression of bis opinion, save that tbe arbitra-
tion was one of a public nature. Tbe views,
therefare, now delivered are those cf the remaini-
ing arbitrators, and consequently of a majority.

In maittters of private reference the law is plain.
that unless the terms of the submission provide
that a majority may rule, ail must agree in the
award, or it would flot be binding. The ixnprac-
tic.ýibi1ity in private affaiirs of working out an ar-
bitration. if unaflimity was essential, led to the
adoption. in almoist ail cases of submission, of
the majority clause, or the alternative provision
of an umpire. Se essential to the successftil
conducting of an arbitration bas this become tbat
in the ordinary ferais cf arbitration bonds, or of
rules of reference, one of these clauses is almost
aiways fonnd inserteil. Without ésuch clause, je
private arbitration it is admitted unanimity is
required.

The point now is-Does the saine rule apply tn
public references or arbitrations ?--to which
elass it is conceded. the present inquiry belongS
-the l4 2nd mection .of the B. N. A. Act, 18611,
under wbiob the arbitration is held, containing
ne sncb clause.

Mr. Irvine, the Solicitor General for Quebec,
bas properly.-parrowed tbe question te this point.

Mr. Ritchie ini bis argument for Qîiebec. cited
Caldwell on Arbitration, p. 102, to prove the
undoubted posiin as te private arbitratin¶s. la
the note to that page by tbe able AmericAn
editor, who repnhlisbed the work in tbe UJnited
States, we find the following remarks :-

Il'There is a wide distinction to be observed be-
tween tbe case of a power conferrel for a pub-
lic purpose and an autbority of a private nature.
-In the latter case, if the authority is conferred
on several persons, it must be jointly exercised,
wbile in the former it may ho exercised by a mea-
jori ty."

Furtber on, at p. 202, ho says rhat referees
appointed under a statuts must aIl meet and hear
the parties, but tbe decision of the majority wilt
be bituding. The correctness of these views is
sustained by the citation of many authorities.

In the case of Oreen v. Miller, 6 Johnson, 38,
as far back as 1810, it is clearly laid down :6Wben an autbority ia confided to several
persons for a private purpos, ail must join in
the act ; affier in mattera of public concern P
Thompqon, J , says: "«A controver8y between
these parties w;îs snbmitted te five arbitrators.
The 8uhmîissqion did flot provide tbat a leasnumber
than the wbole migbt make an award. Ail the
arbitrators met and beard the proofà and allega-
tienq of the parties, but four onîy agresd on the
award; and whetber the award be a binding
award is the que~stion new before the court Ne
case bas been cited by ceunsel wbsre this ques-
tion bas been direotly decided. I amn, bowever,

.eati-fie1i that wben a submission te arbitrators is a
deltegation of poWer for a mnere private purpose,
it is necessary that ail the arbitratorq sbould
cencur in tbe atwîrd unless it is otherwise pro.
vided by the partiesa In matters of public con-

Cern a different rule seems te prevail ; there the
voice Of the majerity shall be given."

Iu the case of Grindley v. Barker, 1 Bos. &Put. 236, Erle, C. J., says:..... It is now pretty
well establisbed that wheu a nuruber of persons
are entrusted with powers net of mere private
confidence, but lu so me respects of a general
nature. and ail of them are regularly assembled,
the însjority will conclude the minority, and tbeir
act wilI be the act of tbe wbole." The saine
principie was recognized by the Court of King'sBench in the case of Thc King v. Beatou, 3 T. R.
592;* see aise Paley on Agency, Srd Arn ed.
PP 177-8, note c, and Broker v. Crane, 21
Wendeîî, 211-18.

5cuI Ex parte Reger8, 7 Cowen, U. S. Rep.56, and note a, pp. 530 & 58.5, the whoie
Position is ably and tborongbly reviewed ; and
in a long note citing the Englisb as well as
the Amerîcan anthorities bearing upon tbe sanie
Peint, the distinction between public and pri-
vate references and the duties and powers re-
Oulting tberefrom are clearly sbown, and thepower of the majority te decide cîearîy estab-
lished Tbe Englisb cases upon the point are
not se direct, but in tbe reasgouing of those which,
have been cited, or can be found, the saine prin-
ciple clearl7 manifesta itself. In the Courts of
tbe United States, decisions are constantly found
bearing upon circumstanceqs imilar te those inour own Dominion. Tbe variel nature of the
business cf tbat country, tlîe different aspects
under wbicb questions arise from their position
as a congregation of States, the daily develop-
ment of new corîflicts of rigbts arising from the
expanding nature of their society, raise ques.
tiens wbicb do net corne up ini Englawl, but the
Solution of which after ahl, in the absence of any
Particular local statutory provisions, is governed
by tbe law cf England. Under tbese circum-
stances Our courts are in the habit of taking
those decisions as guides. These cases tben de-
termine that ini matters cf public arbitrations or
reference, tbough provisions te that effect be net
Specifically made, the decision of a msjority shall
be incident te tbe reference. The 142nd section
cf the British North America Act, 1867, must
corne wfithin, this raie. Were it not se iritended,
the section weuld be superilueus, because any
eue party in a great question of public import-
ance could preveut a decision.

To work eut the reasoning of tbe counsel ofQaebec te its legitimate conclusion wrould place
absolute Power in the bands cf the thirdl or
Do minion arbitrator. I bave supposed thiat on
points in which Ontanie an-1 Qnebec were agreed
it was MY duty at once te assent. and that under
such circurustances, whether 1 diff3red or net,
was cf ne consequence ; but, as tbe powers of
ail tbe arbitrators must be co-eqitai, if unanirnity
is essential, I migbt, by simply dis'ýigreeing, pre-,
vent an award, even wbeu brth Ontario and
Quebea bad agreed upon it. Snob a position !S
untenable.

Mr. àlacphersnn and myseif are therefore of
cf opinion that the decision of a majority must
geveru.

The arb*trator3 then procoele 1 tw hear the
argumnents cf counsel far Ontario on several of
the healts stated in the printel1 case far that
Province, and seme progresi liaving b,!en made


