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other prisoner Gibbons, joined in tlÉe present in-
dictinent, and 'whether they wore acting in con-ý
cert. 1 tbought it dosirabie to lot tho prisonier
Morris have tihe beuefit of either of the defences,
and for tint purpose to 'lot the questions Of tact
go to tho jury upon the pion, of not gviltir, aud
to roserve the question of law, under'(ho afore-
,Raid section 45, for the opinion of this Court.
The priFsoner Gibbons was aca1uitted and the
prisoner Morris was convicted.

If the Court sbould be of opinion (bat a con-
viction for the assault, at the. in5sILfce of the
irijured person, under sec. 45, afford9a defence
in iaw (o an indictmoen( for manslaughtor restait-
ing froin tiat assauit thon'a pion of unt guiity

to be entered, th erwise tho prisonor Morris to
ho called UP for jUdgment at tho next assizes.

60. Browne for the prisoner. No counsel ap-

peared on the othor aide.

[MARTIN, B., mentiofled Salve's case, reported

p884, the nature of which is stated in the fol-
iowing judgment ; and KELLY, C.B., said the
question turued on tho moaning of the. words
"6for the saine cause," in 24 & 25 Vie. cap. 100,
sec. 45.] Reg. v. Walker, 2 Nloo. & Ry. 44;
Reg. v. Elrington. 1 B. & S. 688, 10 W. R. 13;
and Reg. v. Stanton, 5 Cor, C. C. 324, were
referred to.

cur. adv. .vult.

KELLYr, C.B.-In this casé 1 have tue misfor-
tnne to diffor with nty learned brotbron, who are

of opinion that the conviction ougb( (o be
affirmed. The prisoner was chargod hofore the
magistrat«s with an aseauit, under the 24 & 25
Viot. cap. 100, at the instance of the. party
aggrieved, and now deceased. Tmmothy Lymer
was convicted and sentenced te imprisoumont,
with bard labour, and bas undorgone that sen-
tence. The assauît, the unlawftil act witb wbich

ho was charged, is the marne agsanuit, and oe
and the saine net as tint wbici causod the denth
of Lymor, and of which h. bas been convicted
under the proeut indictmnt. I think therefore
that the case cornes witiîin tic precise words of
section 45 of the. 24 & 25~ Vic. cap. 100, wbicb
provides tint un sucb a caee 1, ie shall b. reieased
froin ail furtior or other proceedings civil or
criminal for tho same caume."1 It us true that
tho offence is now ciinrged in other language,
and tint wich before tho magiatrates was de-
scribed as an aQsni>It is now described as muan-
siaughter; but it is one and (ho saine nct, and
the cause of tic prosecutioti before (ho magis-
tratas and the cause of this prosecution are one
and tho saine cause. The case therefore cornes

within the. louter as weli as, (ho spirit of tic Act

of Parliainent, and I tbink (bat te suatain thie
conviction would be diretiy to violAte (ho maxim.
or principle -of the law, &"OMO debet vil vexera
(hore we might sny puniri) pro eâdem causa."
Cases m'ay indeed be suggested in which (bore

Might ho a failure ofjusatice, as 'where an as"1ult,
should have been treated iigh(Iy by a magistrate
and. upon conviction a sîight sentence pssd,
aud yet, from. the subsequent death of tho Party
asSaulted, the offence niight amount te murder;
but such a case must ho rare and exceptional,
and I think. we ought to presumo (bat tho inagis-
trates wiil in ail cases under tbis or any other
Act of Parlisuient do their duty, and as, where
the charge is made at (ho instance of the party

aggrieved, it may aaq b. presumed- that the,
whole of'the evideece would b. fully brought'
before the niagietrates. and upon convi.9tion. au
adetjuate puaishment inflicted accordingly, 1 do
not think it was the intention of the jiegisiature
or consistent with natural justice, tint the acci-,
dent of the subsequent death of the party sbouid
subjeot tho accused toa rep>etition of thie trial and.
thc puriishinent. Salves. case is clearly distin--
gui8habie. Thero the pri8onor was indioted for
the murder of one Robertson, sud pleaded a plea
of autrefois acquit, the acquittai ha'ving been,
upon an indiatment for wounding with iutent to
kiti. It was clear tbat this acquittai mighithave
been pronounced upon the ground otr theý jpq1
having negratived tlii intOilt to kili, and yet that
the prisoner might weli ho guilty of t-4 rnnrder,l
'without an intent to kili the individuai marderq,4
as if hoe bad shot at another ma>, but uniQte1ý,, ,

tionally kilied Robertson. The. pion therefore of,
autrefois acquit was in that case properly over-.,
ruled. Here, howevçr, the prisoner bas been
tried, convicted, and puuisbed for the very s&arný
offen'ce in ail its parts, though under a new naine,,
as that for which ie hois paow in.dicteci sud again
convicted ; and it seoins to me that to alow. tis..
conviction to'stand, is to i5unish a mn twice. for'
the. very saine cause in -violation of the,. before'
mentioned maxin, and of the express declaration,
of the Act of Pariiaimetit. 1 think thereforo (bat
tbe conviction ouglat to b. qushed.

MARTIN, B., said the question was whetherthr.
suffering the. imprisonnent imposed by the jus-
tices was a defonce to (his indictaient. He.
agrèed that Salvi'. case was not in point. Tir.,
meaning of the words "lthe saine cause," ia the,
45th section, was the saine cause as that -on
which the justices had adjudicated; and, in. bis'
opinion, a new offence arose when tbis man die4ej

BYa.zs, J-I am of opinion tbat under statuttê
24 & 25 Vie. cap. 100, sec. 45, the prier convid-i
tion of the. assault sffords no defenoe (o, thé buh.*
sequent indiotinent, of manslaughter, tb~e deatk
of the dece.aaed baving ocourred after (hecoasý
viction, but being a oon8equence of (ho assault.,
Tii. forin and intention of the cominon law pleaws
of autrefois convict and autrefois acquit, showthat-
they apply only where there bas been a férmerý
judicial decision on tii. saine accusation ila euh..
stance, and where the qfuestion. in dispute has&
been already decided. Tiiore bas, in the. promeut
case,, been no judicial deci8ion on. the saine
accusation. and the wholc question now in dispute
couid not have been decided; for at the tirne ot
the hearing before the Inagistratea. whether the
assault wou.ld amount to culpable homicide or
not depended on the. thou future contingency,
whether it would cause death. Tho case of Rq.ý
y. Salai, argued before tbe Lord Chiot J3aroù
Pollock and my brothers Martin,.and .Wllmi,11
not preoisely in point, is n.vortlieleu ' '1OI

authority for (bis view of the law. ButreliauCO
is placed on (he werds eft ho statuts (24 &26
Vie. cap. 100, sec. 4M) ",for th. muaë 0*0O.M
It is to be observed that tb»t ate de@ not »&Y
for the sane act, but for the sane0 cause. ýTii
word "1cause" may undoubtedlY inusk act. but it
is ambiguons, and it, ~Sy aise,.porhape itit
greator proprietyl, b. Isei te mean "6cause for
thec accusation." Tiie cause for the. preseut.

indictuient comprehienda nlore than tbe cause in

tho former suminons before the magistrate, for
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