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braced in the survey was shown by the evidence. It is
this : when the survey was being made the agent of the
Hudson's Bay Compiny being there and taking or feel-
ing some-interest in the Indians suggested that they
might as well have this picce of land as it was in
parts better adapted to cultivation such as they do than
most of the land in,the necighborhood, sayiny that they
might as well have it as not and that the Government
would noi object to it. The Indians, and it appears
the surveyor, fell in with the idea and the survey was
made so as to comprehend this piece of ground.  From
the manner in which other surveys were made long,
before thistime and soon after the treaty, so faras
appears by the report of the same and the evidence and
the spirit.of liberality that seems to have pervaded: the
dealings-of the Government with the Indians, it can
scarcely be doubted that if this piece of land had at an
carly day, and perhaps, at any time before the
occurence of the facts giving rise to this contention,
beéen asked.by the Indians as part of their reserve it
would have been given them,  Nevertheless, my find-
ing and decision is that it is not part of or belonging to
the reserve.  There is also another point at which
there is some difference between Mr. Abrey’s boundary
line and the line reasonably drawn through or by the
objects or places before aliuded to; this difference is
however but trifling. Mr. Abrey’s line falling at the
place inside of the other line, but the Indiuns are
manifestly satisfied to adopt at this place Mr. Abrey's
- line and as there is not any material or valuable or
substantial, or Lmay say appreciable difference 1 think
that Mr. Abrey’s boundary line may reasonatly be
adopted at this place.

T am of the opinion, then, that Mr. Abrey’s suney
varied by making the line of the water that I have be-
forc mentioned in this connection the northerly boun-
dary, and, casting out the part of the survey lying
northerly of this water line, wiil show the location and
boundaries of this reserve. This, 1o my mind, has
been shown and placed beyond reasonable cavil. This
survey has been manifested upon a chart or upon
charts, and there is a written description of the lands
included in it, and unless it is considered necessary for
the purposes of the Public Records, -1 do not see any
grave necessity for directing another survey varying
this one, as before stated.  Counsel in this case will be
-good enough to offerme such vuggestions as may occur
to them or their clicnts on this subject before the for-
mal judgment is drawn up. :

The next question is to whether or not any timber
was cut by the defendants, licensees, or rather claiming
under licenscees of the Government of the Dominion out-
side of the boundaries of what 1 have determined was
and is this Indian Reserve.  The answer to this ques
tion is, that it has not been shoan by the eviden.c that
these defendants or any of them did by themsches or
their agents cut o1 remove any tumbesr upun any land
hing outside of *te boundaries of this teserie as { hane
found and deaide such bounaanies to be.  All the um-
ber cut ar removed by these defendants that appears at
all- by the evidence has been shown to have been upon
and from the lands of the resenve as 1 find it to be.
Nore was shawn to havc been cut upon the laads lving,
north of the witer line before mentioned and within the
boundary laid down by Mr. Abrey in his survey.

Some reference is here made 10 dry timber or wood
cut for fircwood, which his Lordship 2id not consider
material

The findings and conddusivns ot fact upon the cvid-
ence arc.agams® what was -ontended for on belalf of
the plaintitt during the course of thetnay, so far as the
locations and boundaries of this resernve and the cutting
of timber by the defendants, who <laim under the author-
1ty of licenses 1ssucd by the Dominion Government arc
concerned, for which the plaintiil sought 1o show in re
gard to the latter was that these defendants had cnt
timber upon lands mot being lands embraced in
this reserve, and hence public lands, belonging to the
Province of Ontario,although the fec thercof was in the
Crown, and in regard to the fonnszr what the plantst
sought to show was that this reserve is not lomted at
il where I decide that it is located. and ¢ven if 5o, that
the boundarics were different from what 1 dec e that
they are.

1t was not At the wial disputed that there was an
Indian reserve-in this neighborhoad somewhere, and
until the argument (near the close of the argument 1
think) it was, as I thought, fully undersioad that unless
the plaintift succeeded in showing that these defendants
had been cutting timber upon Iands outside of the
boundarics of this reserve, this case against them must
fail.  The pleadings of some of the defendants, who
claim by virtue of licenscs issued by the Government of
Ontario, sevm to place the matter of contention in this
way, and until very near the close of the trial 1 thought

that the only question would be whetlier or not.these
defendants had cui timber outside of the boundaries of
the reserve. -

The plaintiff, however, and as zn after-thought 1.
think, contended, as did also counsel for the acfengd-
ants, claiming by vintue of houases from the-Qntano,
Government that whether the cutting of simber-that

was proved or admiited was within or without the:

boundarics of the reserve the plaintiff was. chtitled to
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succeed, placing the contention on the ground that the
property was vested in the Province of Ontario, under
the provisions of B. N. A. Act, and that- the Govern-
ment of the province were trustees for the Indians of
the amount of money that that Government had receiv-
ed tor the timber. 1 was then of the opinion that this
contention could not prevail  These lands are un.
doubtedly lands reserved for the Indians. The right
and power to legislate in regard to the Indians, and
lands reserved for the Indians, is clearly given in and
by the distribution of legislative powers made by the
B. N. A, Act to'the Parliament of the Dominion, which
Parliament had and has this power and authority.

That Parliament did during 1ts firstsession by 31 Vic,,
¢ 42, legislate in regard to lands reserved for the In-
dians by providing, amongst-many other things, for the
manner in which any surrender of lands by the Indians
should be made.

From time to time the smine Parliament passed var-
ious Acts dealing with the subject of the Indians and
lands reserved to them. By 39.V., c..18, cnacted by
the same Parlinment, it was provided amongst many
other things (sec. 23), that no Indian reserve or portion
of a reserve should be sold, alicnatt ¥ or leased until it
had.been released or surrendered to the Crown for the
purposes of the the Act and by 43-V., c. 28 if not-carlier
provision was made-for granting lisenses to cut trees,
etc., on the Indian reserves.

1 am not aware of any objection ever having been,
made or any unfavorahle conunent having been spoken
or written in respect of such legislation or anything
that was donein Kursuance of 1t, and there seems to me
to be reason for thinking that it was a view entertained
by both Governments that the Government of the Do-
minion had the right and power to legislate respecting
and to administer the affairs of and appertaining to the
Indians and-the lands reserved for tgc Indians; there
being however, a difference of opinion as to what lands
were “ lands reserved for the Indians.”

As I have said therc can be no doubt that in any
view of this latter question these lands are and must be
considered lands reserved for the Indians. This can-
ndt be otherwise if there exist any such landsatall;
and what-the Dominion Government did by obtaining
a release or surrender of this timber (the timber upon
this reserve) and issuing licenses for the cutting of it,
the money arising to be for the benefit of the Indians,
appeared 0 me 10 be a simple act of adminisiration of
the affairs of this little band of Indians and the lands re-
served to them, done in pursuance of or in accordance
with the legislation on the subject which the Dominion

Parliament scemed to me to have the undoubted power
to enact-; and in accordance with theidea expressed in
the Treaty of 1850, See the remarks of Mr. Justice

*atterson in. The Queen . St Catherines Co., 13 Al
R. 173

t u? these and the Yike reasuns 1 was at the dose of
the agatant of the vpinion that the Dominion Govern-
ment had the powner and authonty to-do as they did,
and that the defendants Jdaiming under such Jicenses
from the Dominion Government were justified in cut-
ting the umber that they did cut upan this reserve; and
that it was a matter wita which the Provinee of Ontanio
had or has at the present time no concern, no matter
what might be considered to be the right that would
arise, if any, to the province upon the lands of this re-
serve being ceded by the Indians tothe Crown, or the
reserve becoming wholly unnecessary by reason of the
bands of Indians becoming eatinet, cte.

1 then thoug bt that the celief that the plainuff should
have was the declaration as to the reserve and its
boundancs to which I have beforereferred, and thag, in
other respects, the action showid be dissmissed, for |
did not scc that the defendants claiming under licenses
from the Ontario Government -could n this scction
have any relic against the plaintiff and { thought that
‘they were cntitled to none against their co-defendants.

It was then said, however, that in the case The
Quceen v. St. Catharines Co. (supra), which was pend-
ing before the Privy: Counal upon an appeal 1t was
likely or protable, from the nature of some of the
arguments before that court, and somc remarks that
were reported to have been made by some of the leamn-
cd judges that there would be an expression of opinion
rcFrdmg the “quality © as it was called of the Indian
title, although that action was upon-a subject and in
regard to right or supposed rights quite dificrent from
the matter involved in thisaction.  For this reason this
Jjudgment had been delayed to the present time,

1 have now had an_opportunity of perusing .thejudg-
ment of the Privy Council in that action upon the
appeal to them. cy havenot seen' fit to discuss or
dccide anything as to the quality of the Indian title,
considering that unnccessary for the determination of
the appeal before the Council ; and after a carcful per-
usal of the whole of the judgment, 1 am of the same.
opinion as at the close of the argument. 1 think the
decision does not-and  cannot cficet in any degree in
favor of the plaintiff the rights and matters in conten-
tion in this action:- but, as some of the statements or
cxpressions in-the judgment might be thought at irst
view to have.some bearing upon the matters of this

action, I'nill refer to these and say very shortly why-
-they-have in my opinion no such bearing.

One of these is ¢ “The enactmerits of section 109 are,
in the opinion of their Lordships, sufficient to give to
each province, subject to theé administration and con-
trol of its own Legislature, the entire beneficial interest
of the Crown in all lands within its boundaries which at
the time of the union were vested in the Crown, with
the exception of such lands as the Dominion acquired
right to under section 108, or might assume_for the
purposes specified in section 117, It4 legal efiect is to
exclude from the ¢ duties and revenuws” appropriated.
to the Dominion all the ordinary territorial revenues of
the Crown arising within the provinces” The court
then refers-to Attorney-General v. Mercer.

‘The comprehensive language must, in my opinion, be
applied to the subject matter of the casc then under
consideration. ‘The lands in that case had been ceded
to the Crown by the Indians by the Treaty of 1873, and.
had thus been disencumbered of the Indian title. If
there were doubt as to this way of Jooking at our con-
struing the passage, it is made, 1 think, plain by the
concluding part of that portion of the judgment in
which their Lordships decide against the contention on
behalf of the Dominion Government in respect to the
ceded, territory, rested on the provisions of sect-
ion 91 {23). The passage is: *“Their Lordships
are, however unable to assent to the argument
for the Dominion founded -on- section 91 (24).
There can be no a griori probability that the
British Legislature in @ branch of the statute which

-professes to deal only with the distribution of legistative

power, intended to deprive the provinces of rights which
are.expressly given them in that branch of it which re-
lates to the distribution of reserves and assets. The
fact that the pov.er of legislating for” Indians and for
lands which are reserved for their usc has been en-
trusted to the Parliament of the Dominion is not in the
least deZree mconsistent with the right of the provinces
to a beneficial interest in these lands available to them |
as a source of revenue whenever the estate of the Crown
is disencumbered of the.Indian title”

In that casc the lands in question .has been disen-
cumbered of the Indian title, as before stated by the
Treaty of 1873.  In the present case the Jands have not
been ceded and have .not so been disencumbered; be-
sides the latter part of the passage discloses the view
of the court as to the pericd at which the beneficial in-
terest spoken of becomes available to the province as
a source of revenue, namely, when the estate of the
Crown is freed from the Indian title, and seems to me
not to consist with the arguments before me respecting
a trust existing in the Province for the benefit of the
Indwans. Then aftenwvards the court smd= *“The treaty
leaves the Indians no -right whatever in the timber
growing upon the lands: which they gavé up,.which is
now fully vested n the Crown; all revenues derivable
from the salc of such portions of it as arc situate within
the boundanes of Ontano being the property of that
province, ndicaung in addition o what I have before
said that the Indians had before the treaty-or surrender

. nights in respect of the timber, a conseyuence of whach |

would scei to be that it may be used By them orfor
their bencefit until such -time .as their title becomes ex-
tinguished by cession, surtender of otherwise,

A careful perusal of the judgment of the Privy Coun-
cil shows, L.think, that it docs not militate in any.degree
against the contention of the Dominion Government .
here,.aud portions.of it indicate that the Dominion
Government is ight inlegislating for these Indians and
their lands (a resefve which has not been ceded or sure
rendered in any way, and in admunistenng ther affairs,
correspondence  with parnties in  England on .the
manner in which their doing. Therightsof the Tndiais
in respect of this land, dnd the rights.that-théy had-in
respect to the timber thereon, were rights and intercsts
other than that of the. province in the same to say ‘the
very least,.and I do not desire to be understeod as in-
dicating any opinion as to what,-if any, right the pro-
vince has in respect to such lards.

The plaintiff is entitled-to the declaration that I have
before mentioned, butI am still. of the opinion that the
action must in all other respects be dismissed, with costs
to the defendants claiming under the licenses of the
Dominton Government and to the defendant the Attor-
ney-General for the Dominion Government. 1 do not
sce that I can give the other defendants any relicf, but
1 am willing to hear their counsel on the question of
their costs.

ITis years since the lumber“trade has suficred so
severly -for want of snow for skidding. The present
openi winter is working havoc with lumber operations
in almost every section of the country. Usless snow;
and a considerable quantity of it, makes its appearance
soon there-will be a big break upin the shantying, the
crews will be dispersed, and operations cease enticely.
In many.localities there is hardly a stick drawn to the
ice. About the only exceptionis found in Meskoka where
fifteen-inches of snow fell -the first week in January.
There is now excellent sleighing-in that luzality and

Tumber, operations are being pushed-forvard rapidly.



