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refus . te excz:ute it. The: case turned upon wvhèther there had becin such a
part performance as te takec the case out of the Statute of Frauds. The plaintiflrs
marriage docs tiot seem tee have bcen any part of the consideratien for the
defendantýs agreemnent te convey, and se it miay bc left out of vicwv. The point
Nvas, %vhether the: discontinuing of tlbese four actions by tht: plaintiff, andi his
allowing tht: defendant te have the money involved in thc fifth ont:, %vas such part
performai ce as to take the case out. of the Act. The: court held that it was. It
wvas siiggested that one: remedy- opci to the plaintifr %vas te brinz an action for-
clanages for the loss sustained by reaser' of the: dismissal of the: former actions,
anc the court thought that though sucli an action %vould bc novel, it might bc
rraintained, but the difficulties in the %vay of succussfully prosecuting ivould
be very great. 1 t %%,as held that an action for damages could net afford ade-
quate relief. The: disinissals %vere net made on a moncy considcration, nor did
the parties intend the value of the actions te bc measured by a moeney standard.
In no way could the: loss )f the advantage in havîng tht: actions tiried at the:
earlier, instead of the later, date bc estimatcd in damnages, nor any recovery bc
had for it.

4 INJiJRV TO TR3ESPASSIN(;CIIJ-h Supreme Court of Minnesota, in1
Tivist v. rWiiota & St. Paul Rai/waey Coa., lias aise given us a decision on tht:
lîability of a railway company for damage sustaincd by a trespasser. A boy ten
or eleven years old, of average intelligence, wvho had often scn, ancl had a
general knowvledge cf the: structure and working of a raiway turn-tal le, and had
often bcen warncd by his father that it %vas dangerous te play upon it, and! that
he must net do so, and %%ho knew%, too, that the railway compatiy prehibitcd
children from playing upen tht: table, and that he had no right te do se, ivas I
swinging upon it ýv'hilc in motion, and wvas injured. In an action fer damnages
it was held that, though the: boy mighit net understand tht: full extent of
his danger, yet his conduct arnounted te contributory negligence. Tht:
plaintiff cîted Ke,è v. Railroad Coa., 21 Minn- 287, and Rai/road Co. v. Stout,
17 Wall. 657, in which it i held that tht: owvner of dangereus machiner\',
%vho leaves it in an open place, though en his ou-n land, %Nherc lie has reasen tn
suppose that young children wvil] be attracted te and play %vith it, and bc injured,
i bound te use reasonable care te pretect such children frein the: danger te
%vhich they are expesed. lu the Keefe case, the attractiveness of such mnachi-
nery as a plaything for children, and the danger cf its alluring themn into rerils
of whîch, for their lack of judgment and discretion, they cannot be a\vare, and
against which they cannet pretect themselves, was duelt on ; and that such
children, it was reasened, may be said te be induced by the ouwner's owvn conduct
te corne upon the premises ; and that wvhat an e: press invention is te an adult,
such an allurement i te a child, In the prz-sent case, hewever, it wvas held, that
when a child cf such tender years as flot te bc capable exercising judgment and
discretien cannot be charged wvith contributery negligenice, this rule cannet be
applied tei ail children, without regard te their age or capacity, Children
may bc hiable for their torts or crimes, and may be guîlty of negligencc.


