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On ail application for ;i iiw trial, on the grouud of nevý ly
discovered evidengce, il is a welI-c1-st ablished rule, that -it mnust lit
shewn that the evidencec couldi not withi reasoîtable diligence, have
been diseovered and have beenýi given before: " Murray v. Canada
C'entrai R.W. C~o. (1882), î A-11. 6461, 656; Trunible v. Ilortin
(1895>, 22 A.R. 51, 52; and cases quted in the Ontario l)igest of
C'ase Law to 1900, vol. 3, col. 1799 sqq This mile Is gertnuially
striptly enforeed ; and tbis C'ourt has in at leasi tw cassreue

Iev o the applicant lu suppleiueit inaterial defeeIti in thfis
respect f Detior v. Ilannah, 31st May, 1915, is one of thein>.
Trhis, like ever\ other rul f i cein naY in a proper case be

rlxd:se.( Trumble v. lfort iii. 22 A.l. at p. -52, per Osier, J.A.
In thlis caea 11ew trial shuuld nl be rate but, iii viewN

oii the veur v grreat imotneof the quiestion to be deeided and
Ilhe mainiit inovd llw defenidanît Vorbes shuuld (on pi oper

ternis) be aliwc lu hve thu evdn e rfurred to before the
C'ourt bieforc thle a1jpeal Is dipsof,

Tlhe Couirt, thevref(ire, e-xeruising the power given by Rule 232
(3), dieeedtat. upoin the defendant Forbes undertaingiil to
pay' in dny cvent the uosts of the jpiaintiff of the motîin for a
114W triai amd of the uplm tayevidence, he may adduee be-
fore thie Court, on thie IS5th November ' the evidenee viva voee of
A. E .viothi- pblaiimuiff's brte.The Court will then eon-

ileite furthier steps tg)hi btakî
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MERUIU,('J..,dclivering jugmeni'It, gzlid that the actiim
wa, boht() tarover djamages for ani ailleged trespasa by the


