
aee when the question arises," that the Court would sec at
the proper tiine that opportunity for enquiry as te disqxali-
fication of jurors was afforded. IIaving regard to the duty
of the Court te take great care that the prisoner got a fair
trial, what else could the Judge's answer to counsel,.obviously,
unfamiliar with the practice in this respect, mean? Whien
the proper tirne carne " wc "-whether hie meant the Court,
or the Judge and counsel-did not " sec"' te it and con-
scquently the man was deprived of his righit of objection to
any juror for cause, and se inay have been tried by jurorn
disqualified by interest.

Whiat, took place obviously deprîved the prisoner of the
riglit or challenge for cause; and that whichi the Judge said
was phainlv the cause of that deprivation, and se 1 think it
inay be said, fairly, that which took place did amount te a
substantial refusai of flic riglit of challenge for cause. Coun-
sel is net te be substituted for prisoner; neitiier the point,
nor the question, is: was couneel refuseil? The point and
thue question is: 1)id ait that took place aniount te a refusai
of the intended challenge? No one would ca1i it incorrect te
say that it auniounted to a denial of the right; and surely
that is equivalent to a refusai in the sense in what this case
is statcd for our opinion.

1 cannot, but think and say, that it was plainly the duty
of the Court under aIl the circumstances te have taken great
care that a jury of disinterested jurors only was empannelled;
te wait until it was too late to object, before saying anything,
may very weil have mïisled the prisoner eut of his right, and
was in Irny opinion an errer on the part of the Court as well
as of c ounsel.

I n1 e the flrst question, No: It is not a question whicli
should have been reserved, for it is one about which there
could be no reasonable doubt.

And my answer te the second question is: Y'es, sub-
stantially.

And accordingly 1 would direct a new trial.

HoN. MR. .JTSTICE LENNOX :-The answers to both ques-
tiens reserved should lie " Nov" But tat the sanie time I
desire te add, with the greatcst respect, that in îny opinion
it would have been niuch more satisfactory if the learned
County Court Judge, knowing of the desire and intention
of the prisoner's counsel, lîad, when the proper tume for
challenge was reached, then called counsei's attention te the
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