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law, even thaugh the evidence would fully have
warrauted a different finding. ( Wilkcins v. .low,
1lU. C. L. J., N. S , 151.)

PAItTNERSHIP-ASINMONT FOR BsaN.Erî OF
CRaDIORvSt.-When a partuer bas absconded,
the remaining partners may make an assigu-
meut for the benefit of creditors, without bis
cousent. (Palmer v. Myera et al, 1 U. C. L. J.,
N. S., 165.)

UPPER CANADA REPORTS.

COMMON PLEAS.

<Reporied bij S. J. VANKOUGuNET. F.sq., M.A., Bamis<er-ai
1,(w, RepS-IeT wu iit Couit)

SQUIRE QUI TAM V. WILSON.

.Property qual.ication of Jeusie".çf lhe. Peare-O.m. S/a/s. C'.
cht 100, sec. 3.LtfieUngevience.-judge's charge.

In a qui tam action against defeudantfor actlugasa Justice
ci the fleace wilhout touilicieut property qualificatiou,
wherte the ev'idenve otTered by plainilif as to the value of
the laud sud premisea., on whlcb defedaut quaiiied, wtts
vague, speculative, aud JuInculve, one of the witnemsaen
iu tact, haviug aiterwaîdi; recalied bis testlîuony as to the
value of a portion of the preutigsansd piared a lsigber
estinate up)n it; wbtle lhe evidence tendered by the
defenflant was positive, and b3ized upon tangible data.-

Held (A. Wilscon. J., dîiss.çeab.lp), that îbejury Were sightlydjrecied, Ilthat îbey ouglit to bu fully satiified as to lthe
valut. o' lthe del..udant'.4 pî'operty before lludiug for the
pl;tintiff; that thev shoudOt weth tite, uatter iu çfaltes
too) niceiy baiarîced; snd thât AuY reasouabie doubit shnuid
lie lu t'avour oflthe de)fcncant.'1

0bîservalions on lte prluciple of the valuailn of lanid with
a view to deteîiiulg the property qualification of Jus-
tices of lthe Peace.

[0. P. H. T., 1865.]
This was s qui tant action against the defendant

for acting as a Justice of the Peace lu and for
the United Counties of Huron sud Bruce without
being quatlified, according to IlThe Act respect-
ing the qualification of Justices of the Peace,"
Cou. Staits. C. cap. 100

The declaraîlon contained eleven counts.
The defendaut pleaded not guilty ta aIl, and

as to ton .counts, au action qui tam pouding
agaînst defondaut nt the suit of one David Paulin.

The plaiutiff joined issue ou the 1first pies, sud
1'eplied to the second that the action of Paulin
.Was comnmeuced and prosecuted by fiaud sud
collusion betweeu Paulin and the defendant.

On tbis replication the defendantjoined issue.
The cause was tried before lf»4garty, J1., at the

isst assizes held at Goderich, snd a verdict fouud
for tho defoudant.

In Michaelmas Termi last, Robert A. Harrison
obtaiued a Tille fl'5t ta set aside the verdict sud
for a new trial on the grounds of misdirectiou luthis, that the iearned j'qage tald the jury that if
there was any doubt as ta the suffciency of the
defendant's property qualificaition a. a Justice of
the Peace, to give bim the bouefit of the doubt;
sud for nou.ciirectiou lu this, that the judge
refused to tell the jury that by law the anus of
pIving a sufficieut qualification wag c&St upon
the defendaut, sud that if the jury daubted as ta
its sufficieucy the verdir4 shouid.be agsinst the
dofendant ; sud upon grounds of improper rejea.tion of evidence in this, that hoe refused ta hear

tho testimny of Charles A. Harte, a. witness
calod on the part of the plaintiff; and on
grounds of surprise, aud grounds disciosed iu
aflidavits aud papers filed.

During the preseut terni, . Robinson, Q.C.,
shewed cause -There is no reason for compiain-
iug of non-direction, for the presumption je
&iways in favor of the gaod faith of a public
officer. Before acting the defeudant bad to maLko
oath that bis property was worth $1,200. This
he did, sud he bas proved by two witnesses that
the proper.y is of this value. It is true that the
plaintiff produced as many and more 'witnesses
to prove that iu tbeir opinion it was worth iess,
but they had not seen the property so fuiiy as to
be abie to estimate its value, aud after ail it was
but their opinion. It is trias, too, that the
statute requires the property qualification to ba
$1,200, but it is easy to get witnesses hanestly
ta undervalue* the property, and thus cast a
doubt upon its value ; but a doubt thus cast
should be iu favor of the defendant, because the
presumption aiwnys is that a maan iat acting
rightly, not wrongfully.

As to tbe rejection of the eviclence of Harte, it
muet be admitted that bis knowledge of the cir-
cumstances as to whicb he was calied to speak
was dorived fromn the defendant during the rela-
tiouship of attorney aud client, sud tbe evidence
wss, therefore, properly rejected. As to tbe
affidavits fiied by the plaintiff, ihey disclose no
new facte, but a repetition of opinions of value,
wbich are met by affidavits on the part of the
defendant representing its value ta be $1,200.
There is no surprise, sud no ground ou which a
new triai ougbt to be ssked for or granted, for
the defondant was the owner in fe of the ]and.

on the question of misdirection boe referred ta
Cou. Stats. Canada, ch. 100, secs. 3, 6 ; on the
alieged non-direction to. Great W1estern, Rail.way

Company of Canada v. Braid, 8 L. T. N. S. 31,S. C. 9J Jur. N. S. 339; Taylor v. Ashion, 11 M.
& W. 401, 417; Taylor on Ev. 4 ed. 366-369 ;
Conneil v. Clteney, 1 U. C. R. 807; aud ns to the
surpriàe, McLetl2n q. t. v. Brown, 12 U. C. C. P.
542.

Harrison, in support of the rnis, animadverted
upon ibat part of the judge's charge, wherein
he directed the jury not ta weigh. in scaies too
uicely balanced the value of the defeudant's pro-
perty. H1e argued that the statute reqnired the
qualification to be $1,200, aud that the legrai
presuimption was agsinst the defeudant if doubt
wais thrown upon its value; for ho was bouud
wiî ibout reasonable doubt to have property of the
clear vaine ot $1,200, sud the whoie oins of
proving this lay on the defeudaut. Ho oited
Thte Lexington F L. 4 At. 'ns. Ca. v. Paver, 16
Ohio, 324 ; Best ou Predumptions, 29, &7.

..WILSON, J.-Tbe 6th sec. of the Con. Stats.
C., cap 100, ensats tbat "lthe proof of his quali-
fication shail be upon the -persan agaiust whom,
the suit is brougbt." The defendaut, iu answer
to the plaiutiff's charge, that ho had acted with-
out the proper qualification, put in bis Oath of
qualification. dated l7th of April, 1861, an certain
property in Clinton, described tberein. He called
the persou from whom ho purchased the property
in January, 1865, who proved that the defendant
had thon paid for it $1,200, aud had since ex-
pended 8400 mare upon it, sud that it waa worth
as much at the dîne of triai as it was when ho
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