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for another bill endorsed to the banker, 18

equivalent to a discounting of the bill, and

though the banker's bill be dishonored the

property of the bill wilI be passed to the as-

signee (Walker, on Banking Law, page 140).

In the case of Hornblower 4 Proud, 2 B. & Aid.,

page !3 27, A bbott, C. J., said :-I ams of opi-

nion that in this case the non-suit was right.

The case on the facts adrnitted, appears te be

that Gibbons & Co., on the 2nd of Mareb, ex-

changed a bill on Esdaile & Co. fur the three

bis in question, and I tbink that the property

in the latter actually passed to them by thi*

ezckange oj securties."1 Bailey, Holroyd and

Best, JJ., emphatic.ally expressed the opinion

that the property was absolutely exchanged by

the exchange of securities. The case was one

of considerable hardship, for Esdaile & Co. ac-

tually got the three bis of plaintiff which

were paid, and they refused even to accept the

bill Gibbons & Co. drew on them and had given

in exchange.
On the third ruling 1 agree with the learned

Judge. As matter of iaw an over-draft is not

"currenVt.
I aiso agree with Mi on thse fourth ruling.

1 thirik the jury may infer the unlawful intent

"1from ail the circumatances of thse case proved

to their satisfaction,"' and that mis.ciassification

ijs a fact from wbich stick wilfal intent rnay

be inferred. This is substantially the opinion

of thse whole Court.

In conclusion, his Honor said it now came

to be a question what should be done-~what

order could the Court give in thse matter ? Thse

statutory changes in the law since Confederation

had led to a good deal of embarrassmefl, and

it was difficuit to say what shouid be donc.

In the case of Bain, thse Court quashed thse

verdict and ordered a new trial. But in this

case there was no application for a new triai.

There was no reserved question for a new trial,

and thse Court was not sure that under the

circumstances it could give an order that a

new trial should take place. Thelefore, the

judgm--nt would sirnply go to quasIs thse verdict,

leaving the parties to aiiy rernedy theY may

think proper to adopt.

Sir A. A. Donsoy, C. j., on thse menite, said

thse questions which had been oubmaittedl te

this Court were not free froan difficulty ;but

ho beiieved thse decision -of thse Court-that

tIse questions as to the classification of the
lbans, and of the dernand notes, should have

been left to thse jury te decide-was correct.

As te tIse order te be given, it was a maie that

the Court sitting in banco on a reserved case,

eau oniy take coguizance of the questions

rescrved at the trial. The question of a new

triai did uot corne up here. lIn thse Bain case,

the Court said that a new triai should be ordered,

because it had been applied for at thse trial by

the defendalit.

'Tzssizrn and CRoss, JJ., concurred. Thse

latter rernarked that the rnatter carne Up on au

indictment, and this indictment did not con-

tain an avurment of what thse statement im-

pugned was, but rnerely averre 1 that in a certain

statemrsnt there wbre certain rnaterial faects not

truc. In a case which turned on classification

as this did, the defendant was placed at s dis-

ad%'antagC ; because if it were averred that other

deposits payable on demand arnouuted te so

much, tIse defelidant would be warned of what

he had te meet. Iu the present case it was

not disputed that ail tIse assets of the bauk

were in thse statexueut, and ahi thse hiabilities

were also there. Thse différent classification

of liabilitics suggested at tIse trial would not

make any différenice as te tIse total. It was

only a question of classification, and being

sucli, it carne up for investigation as a matter

of tact how tar thse classification was true. It

was very doubtftil, under the echedule, whetheir

a classification that went considerably astray

could be made a subject of indictrnent when

the statement itself, as te the totale of hiabilities

and assets, was true. Thse classification made

litthe différenlce, because tIse real grievance

(one not brought out at the trial) was that it

was not disclosed thsat tIse bank was in such a

state of embarrassment that It was uecessary te

borrow rneney; that they were not telling the

public or thse Goverunent what had been done.

Now, was thse bank bound to tell the Govera-

meut? It seerned te him te be doubtfui

whether it was the intention to have a schedule

frarned that would tell that thse Bank was

borrowiflg rnoney. Therefore thse prosecution

missed in spirit the reai grievanc<e. He looked

upon boans and deposite as convertible terras,

and he thought the loans in question were put

under tIse proper head as deposits. It would

not have miade any difference as to, the spirit of


