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AND RAYMOND.
Praeii-Cognoit-AtomyAUsttf.

Negleet to explarn the nature of a Cognovit to the defendant8 by an attorney
leaýlrly and expressly ehomei by thora, will flot vitiate the confession, properly
attead . Ietdas s exding for an attorney, namned by the piainjiff or hi$
attornýey, wilI be deemed to lave adopted hie as tileir attorney withia the
mneamg of our ruie of Court No. 26. Jl

IIAGARTY, J.-1hese are applications almost identical in
their nature made last Term ta Paactice Court, and enlarged
ta Chambers by consent.

The motion in eacli was to set asido, a Cognovit judgment,
and ail proceedings thereon, with costs, on the grounds that
the Cogniovit xvas flot executed before an attorney named by
or' attending at the request of defendants or for them, and tha
defendants were not before executing this Cognovit informed
of its nature and affect, of which they ware ignorant; that
«thay were induced ta sign it by misrepresantations of the
plaintiff; that Mr. Merrill, tho attorney who attested it, acted
ut tho request of and in collusion with the plaintiff, and not at
the dafendaxnts reqnest; or why they should not bc set aside
as ta dafendant Raymond. The applications rcst an the affi-
davits of defendant Raymond and Mr. Merrili.

Many affidavits are filed in repiy, inciuding two made by
Mr. Merrill for the plaintifi, and affidavits made by defendant
Benson strongly supparting the plaintiff's case.

Without entering into the details of the numerous affidavits
filad, I will say that 1 arn quite satisfied that no fraud or impo-
sition whatever was practised on defendant Raymond or the
cther defendant; that they bath know parfectly xveil what
they wera doing, and that no case is made eut ta împeach the
confusaions on the ground of amount, even had sucli an objec-
tion beeu urged in the Mite tua sow cause.

The case reste entireiy on ana ruie of Court No. 26, requiring
the presance of an attorney exprer3sly named an behiali of the
defendant, and attcnding at his rcquest.

No abjection is urged ta the farmn of the attestations hare;
oureruila foliows the English practice, and I wish ta decida it
as if the imperial statute 1 and 2 Vie., cap. 110> sec. 9, waré
ro-cnacted here.

The facts in thesa cases are, that Mkr. Fitzgerald, as attor-
ney for plaifttiff's, proposad chattel mortgagas front thesa
defendants ta the plaintiffs, and also the two confessions ini
question for the same debts respactivaly; that when defendants
tare after exeduting the mortgages, Mr. Fitzgerald informad
them that they usually have an attorney prasent ta act for
thcm, and namned Mr. Marrili as the only attorney in Picton
whô could thon be obtainad, antd that after saveral atternpts ta

.get hla hoe was at st obtained, oua of the Messrs. Case ujt
dafandlants' request going for him. Mr. Merrîll says that he
did not explain the nature or eflect of the Cognovits ta defen-
dants, supposing that qll the parties fuiiy understood the trans-
action; that lie did nat read thein over ta defendants, nor did
any one eise ; that lie did not know tha amaunt ; that front
the conduct and appearance of the parties, and froma other
facto ha believe» thera was collusion botween ail or Soins
of the parties for the purpose of wronging defendants' credi-
tors. In subsequent affidavita filad against the motion, Mr.
Merii stâtes that Mr. Fitzgerald stated to him in presence of

ail the parties that defandants wished him ta witness their
signature ta those Cognovits; that ha has no particular recol-
lection of what took place; that ho did not act in collusion
with the plaintifi or any ana aise, and observed nothing differ-
ent fram the usual manner of executing Cognovitq; that bath
defendants knew perfactly well what they were signing; that
ho acted as th eir attorney and for no ana aise ; that when signad
Mr. Fitzgerald told defendants his (Merrill'a) charges for
attending ta witnass was 10s. in cach casa, dafandant Benson
said hie had no monay wlth hlm, and asked other dafendant
for it; Raymond said ho had not so mach with him. The
defendants promised ta leave the money with Fitzgerald for
Merrill, and afterwards Fitzgerald paid the amounts ta him
as coming from defendants-(this is ciearly praved in Fitz-
geraid's alfidavits); and that Raymond has since told hixn
(Merrili) that hoe neyer had stated or sworn that Merrili cal-
luded with plaintiff. Mr. Fitzgeraid's affidavits arc vcry full
as ta Merrili being sent for by defendants, bo having first
named him. As ta the nature af the confession being fuIly
expiained by him to defecedants and strongiy leading ta the
clear beliet that bath defendants adopted Merrili as their attar-
ney, and undertook ta pay him as such-defendant flenson
fully proves the same faets. Bath the Cases file affidavits as
ta the good Eaith of the transaction ; as ta Raymond's perfect
knawledge of what ha was doiag, F. H. Case proves gaing for
Merrili at defendant's request. Other persans, fram conver-
sations bad with Raymond, show that ha knew that ha had
executed a confession. Mr. Fitzgerald swaars distinctly that ho
in Marrîll's prasenca told defendants the amount of the Ceg-
novits and whan thay bacamo due : othar affidavits stato the
name faco.

Tt is stated in Ardli. Practice, vol. 2, page 8W., edit'n 1856:-
"eThe attorney shouid inform. the persan of the nature and
affect of the Warrant or Cognovit before the same is executed.
If however there be nto collusion with the plaintiff a niegleet of
the attarney's duty in this respect will nat vitiata the instru-
ment. If thera ba collusion then it would be vaid on the
ground of fraud, and nat for non-compliance with the act. It
is nlot necessary that it shouid ha read over ta the dafendants,
except parhaps ho is a marksman; nor is it necessary for tho
attorney te consuit with his client in private befare ha signe,
or that the attorney be cognizant of the facts undar which the
warrant is given."1 I have examinad tle casas citttd ta support
these views. Haigh v. Frost, 7 Dowi. 743, (cited in naxt
case); Taylor v. Nichais, 6 M. & W., 96; Jael v. Dickia, 5
D. & L., 1 ; Hibart v. Barton, 10; M. & W. 678.

Ia Walton v. Chandler, 1 C. & B. 3W6, Findal, C. J., says,
"éthe later cases lay it down that if thera be a clear and express
adoption by the defendant of the party for his attorney that will
suflica, thaugli sucli party mnay hava bean originally suggested
by the plaintifis' attorney." Gupper v. Bristow, 6 M. & W.,
807, cited in the last case, is also ta the point.

Mr. Justice Coleridge, in Haigh v. Frost, sayo, "4It appears
ta me net te bc absolutely necessary that the attorney should
do his duty towards his client when ha bas been appointad as
required by the statute, but that there may be a failureocf bis
duty without rendering the warrant of attorney void-and as a
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