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claimed to own goils which lad been iaen ini execution as the
property of tho execution debtor.

The execution debtor bas nlot, tlint 1 can perceive, the Blightest
righit to be heard in thc interplender suit, tlie result of wii b-k c*în
catablieb nothing to affeot his ititerebt, or that of any on. .ut the
parties te it.

As this is the defondant's application. it must, I tbink, as te ail
rclating to the interpleader suit, ho discharged.

It necd hardi>' bo said tbat thec autheri>' given ta otbers to use
the defendant's Darne te make tlhe applict;,.,.z, will îiot either
extend bis right in the motter or enable Stednan and Kel8o to
inove for thcir own relief in a cause te which tlîey arc uoc parties.

1 diselain ail idea of treating tluîs as the application of nuîy one
but <lie defendasit, or as enabling otiier questions to bo raised,
excepting sucli as it is competeîî: for hirn to robse.

Moreover, if 1 felt at liberty te deal witli tho rpplication in
reference to the interests of l3tedmau and Kelso, wlieh 1 do flot,
I Rhoud hold that tIse application must foUl; becouse it isi fouîîd
by the jury <liat the flour in question wvas flot tîsoirs ; andI it is
*sworn b>' W. S. Bottes <bat tho grain of which tlîis fleur wos
made was bougbt frein ene Woodward b>' tise plaintiJ (gui., if de-
fenudant bo flot mntitn), andtI hut it was out of tbis lot of grain tbot
tRio fleur wa mode, and net out of an>' grain of Stedman aud
Keîso.

It remoins, therefore, for me to consider the flrst; brandi of the
sommirons.

The judgment was for £213 5s. The cliattel mortgage was
for £244 9s. Id. The affidavits of R. P. Jellett and of tlie plain-
tiffexplain this differenco by stai.ing in substance <liat the mort-
gage was for the sanie debt oai the judgmuent, witlî interest andI
cobts, and $100 which plaintif!' paid Msr. Jellett on Ilefeudant'a
account. The fif:h psragraph of Mr. Jellett's affidavit, thougb
confusedl>' expressed, leates ne doubt in w>' ruind on this 8ubject.
The plaintiff's affidavit tlirows ne ligb: ou the subject [t appears
<bat tise plaiiîtiff went te Europe in the spring of 1859, as ho
says, seen after the giving of tho cbattel niertgage. 1 think hoe
niust mean, af<er tho giving of the discliarge, whîcti is dai.ed 12th
Januar>', 1859; tvhcrcas the chattel mertgage bears date 31st
Mardi, l86b. -'rhe eenclustout 1 druw fi ui thc3, fuGt3 n , that the
plaintiff, in Januar>', 1859, wos content te roI>' for securit>' on thie
chatte! mertgage, and tlscreupen gave the di8cbtrgo of thse judg-
Ment ; andI if the matter rested there, 1 tbink the plaintif!' ceuld
net resist uuccessfuily the application ta set oside ail or ou>' exe-
cotiens subsequentl>' issued te euferce payment of the judgment.
Buot in the seventh paragraph of Mr. Jellett's nffidavit, ho swears
that .4eme months after the plaintiff's departure frorn Canada, ho
had a center2itien wiîh tbe detendont as te tho chatte! mortgage
rancing eut, ant as to the impracticabilit>' of reneiag it in the
plaintiff's absence, andI as te it net covcring cerdwood, whîch was
con8tantly replaeing that mentioned in tho mortgage <tise miii
beini; dr-ven b>' steain as wcll as by wa<er poster), wben defendant
said, IlWliy net issue an execution on <he judgment ? I bave
noter discborgcd it andI it is stili in force." WberoupQ.n, stiti tihe
full knowiedge andI consent ef the defendout, lbc (R. P. Jellett)
dii, on thie 8th Septoînher, IS59, issue on the said judginont an
alias fi. fa. %ainst dcfoadoant's gonds, and caesed it te ho placed
in the giheriff's bands, und Le allested the chatte! rnertgagc te rua
eut. In tlic ein<h aud téntb 1D.ograpbs of 'Mr. Jeilctt's affidovit,
lie stittes, upon informnation, certain declarations ef tlie detendant,
quuite incensis-teut witb bis present conteont. 1 do net accept
tlus as proof <liat the defendant, made such deciarations ; but the
defeL:dant, in lus nf:idarit in repl>', passes the statement suitheut
notice :nor does bc tIen>' tli conversatirn stated by NIr. Jeiic<t,
furilier 'lion b>' swearing <bat hoe ncter gave Morgan Jellett or au>'
oe cIse c .thority te scize on or soul tIhe geods or an>' part thereof
in dispute in mt.a isiît2plcder suit, ner te seize or selI any gueds
uiuder <lic srit of exccutiou entIer which said goods wcrc seized
andl soRtI. If this bc <aken. as 1 tbink it must bc, as an admnis-ion
<huit tho plaintiff sas nt liberty te preceed te recover on tho jixdig-
ment, andI te abandon the chattel snortgige. <bere is an eutI of the
defcndant's case, whicli rostis on tRie sritton discharge of thse
judgment alene. Agnin, in tRie defcndatit's letter of the l4tîî
licecmber, lb wsrîtten t,) plaintîff's brother, defendant, while
asserting <bat tho judgmcnit stas aui5ficd, neyer once ailuides
te tho chattel mertgage.

Bat <lie ilfenulant furtiier aswears, as aircady> set out, thuit ear>'
in 1859 hoe go: hiii brotlîer-in-law, lVillietrn GouitI. te, givo <ho
plaintîf!' a nierîgage; antI ho ga.ys <uit the moey tlien.advancod
b>' platintiff te hirn, together stîth bis provious indehteilness,,
amouinted te a surn betwoen £400 and £500, whlich rnertguîge Ilho
believe8 <lie plaintiff bas foreclosed 'l lu reply tho plaintiff swiears
<bat when tie took <he Goulul mertgage, 'wbich eerns te have becen
early iii 1859. ho qdvanced £200 in addiion te thie defe3ndant's
previous indebteulness, andI as a securi:>' for this aufrynce, sud an
additional securit>' fer the other sntas dise, antI net ais a payment
or discharge of tho Becurities on defendant's cbattelai; thatt <ho
GouRd mortgage contained ne devenants, and it wua agreed <bat on
rale of the mortgaged property plaintiff sas te .sccounit te defen-
datnt for <tie anseunt realized. and ne more. <bat the defendant
continised to pay iuterest half-yearly on the whoie debt, up to
August 1862, in <ho latter part of which yesr hoe ieft Canada.

Tliere are stotornents in <ho affidaoits wbich are well calrulated
te give risc te a suspicieon <bat <ho defendant, besides giving socu-
rit>' te the plaintiff, boul in view the coecring bis propor:>' fremn
other creditorsi. The conversation sworn te b>' br. Jellett, antI
i.ot denied by <he defendant, and seo expressiens in defendant's
letter te <Se plaintiff's brother, tend strongi>' <bat way.

If it sore se, it 'weuld flot beip <ho defendant'3 prescrit applica-
tien. nor indeed an>' application listing lus relief in 'eiew.

But 1 feel it unnecessor>' te enter into a Ooser consideralion of
sucli statements, as, isfer all tse defendant's claime te <lie relief
souglit b>' tho first part of <ho summonsi resis upen the efficacY of
the dischorge. There can bo ne deubt <he defendant migbt 'waive
it, antI, according te Mr. Jellett's staternent, ho did staive it. le
noyer regibtered it uer advauced it tili qaito recontly, and oven
now hoe furnishes it as a wcapou for others te use ini his name,
rather <lion set it top on bis este bebaîf. Tbougb ho professes te
bave paid the kimount of <ho chattel mortgagc, ho dees not Say
echer boit or when. If before hoe aluacerded. why did bo continue
te poy the iuteres< up te thie end of <ho lest balf-year prier te bis
leaving ? If sînee, ho ceuid net bave forgetten b>' what chance!
lie rernittel tlie moue>'. Added te wbich, lus letter of tho 14<h
December, 1 863, shows pretty dlean>' ho badl ne Mens of paYmcu<
aftcr ho left.

Tu mn> mid tho jnrimnd facie cases ef tho discharge of <he judg-
ment is se far mnet andI displaccd <bat I ouglît net to oct upon st ;
andI se for as, b>' a comparison'ot the different sud oouffic<ing
statents, it is possible to arrive at a< conclusion, I think <ho
weight of <ho <estîmon>' is iu faor of holding that the chattel
morigago neyer stas paid, but lapsed or oxpired, and Use judgrnt
remained as securiti, iu lieu of it.

I amn of opinion, oni tise ithole, t1ist <bis summons mus! be dis-
charged with 005<5.

I bave ornitted te -notice one part of the semmons, wurich aslks
<bat <ho interpicader bond given b>' Stedmon and Keîso (ansI, as 1
gatiier, te the piaintiff) shouid ho deciared part and parcel of <he
assets of <lie defondant Baker. This -vould bo an extension of the
equitable jurisdictien of o commen law judge, Cnt on!>' uprece-
denteul, but, it appears te me, utter>' unstarrautable

Summons disehargel, stith costs.

CIIANCERY.

(Rqeried bj IrLvms 0'luuex, Esq, Baroutisoa-Laue.)

ArsTrîy v. STOOT.
Jtorfqgor and rarraf-urido bfuildings ly f.rc-AÀppuùon of

uuuJuTranCe nes,.
As hêtwren unortgagur and noortgagee. vhere buildings on rnortgaged Prcnos

onvreu <y Insuranoe sre dootru.yrd by tire. and thi, lnunmce mnoney lx pald <o
thes uoriganec wçith tire cotigent of tise morIgaMgr <tien e ing ne prOv<ou ta
tihe càî.reg&ge as in lts application) lwforc theprincdpai nioney Lt.nse5 due (and
In ibist cxxa.4ster seins ltitcrrot hal aS serued dure) tise nicugagee le nuit bounS ta
apply <bis moOncy Ohi ibMoritgaze. ago thse tIixe uS receIfeuuit, but nizy expend
fi<en thse PTÇ4>nly otiMay boiS d l tIlen ofo uacis ef tise seeuur<ty an ir curera,
turin;z. howrver. la thue Latter rase, iounsi tos3ppty It even'imilY OU the money
Ç',utu.1 due on thse mor«gxgoe.

On <lie 13tî A1îril. 1864, the plaintiff fileul a bll for the forclc-
sure or sale of rertain property, setting; ont twe se'. cml mortgages
stalle lv tRu c efetidant tu <lie plaintiff. It appearcul frein <ho bull
tîsat l.he* buildings on <lic promises wcrt insurc for e1200, and tho

[July, 1864.


