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claimed to own goods which had been taken in execution as the
property of the execution debtor,

The cxecution debtor has not, that T can perceive, the slightest
right to be heard wn the interpleader suit, the result of whi *h can
cstablish nothiog to affect his interest, or that of any one Lut the
parties to it.

As this is the defendant’s application, it must, I think, as to all
relating to the interpleader suit, be discharged.

It neced hardly bo said that the autherity given to others to use
the defendant's name to make the appliciuon, will not either
extend his right in the matter or enable Stedman and Kelso to
move for their own relief in a cause to which they are no parties.

I dixclaim all idea of treating this as the application of any one
but the defendaut, or as esabling other questions to be raised,
excepting such as it is competent for him to raise.

Moreover, if I felt at hberty to deal with the application in
reference to the ioterests of Stedman and Kelso, which I do not,
1 shuuid hold that the application must fail; because it is found
by the jury that the flour in question was not theirs; and itis
sworn by W.S. Bowes that tho grain of which this flour was
made was bought from one Woodward by the plainti¥ (gu., if de-
fendant be not meant), and that it was out of this lot of grain that
;;lt: flour was made, and not out of any grain of Stedman aud

clso.

It remains, therefore, for me to consider the first branch of the
summons.

The judgment was for £213 5s. The chattel mortgage was
for £244 93. 1d. The affidavits of R. P. Jellett and of the plain-
tiff explain this differenco by stating in substauce that the mort-
gage was for the same debt as the judgmeat, with interest and
costs, anud 8100 which plaintiff paid Mr. Jellett on gefendant's
account. The fifth paragraph of Mr. Jellett’s affidavit, though
confusedly expressed, leaves no doubt in wy mind on this subject.
The plaintifi ’s affidavit throws uo light on the subject [t appears
that the plaintiff went to Europe in the spring of 1839, as he
says, soon after the giving of the chattel mortgage. I think be
must mean, after the giving of the discharge, which is dated 12¢h
January, 1859; whereas the chattel mortgage bears date 3lst
March, 1858. The coucluston I draw fivus these facts is, that the
plaintiff, in January, 1839, was content to rely for security on the
chattel mortgage, nod thereupon gave the dischburge of the judg-
ment ; and if tho matter rested there, I think the plainuff could
pot resist successfully the application to set aside all or any exe-
cutions subsequently issued to enforce psyment of the judgment.
But in the seventh paragraph of Mr. Jellett’s affidavit, he swears
that some montbs after the plaintiff’s departure from Canada, he
had a conver:ation with the defendant as to the chattel mortgage
raaping out, and as to the impracticability of renewiug it in the
plaintiff 's absence, and as to it not covering cordwood, which was
constantly replacing that mentioned in the mortgage (the mill
being dr-ven by steam as well as by water power), when defendant
said, ¢ Why not issue an execution on the judgment? I have
never discharged it and it is still in force.” Whereupon, with the
full knowledge and consent of the defendant, he (R. P. Jellett)
did, on the 8th September, 1859, issuo on the said judgent an
alias fi. fa. against defendant’s goods, aud caused it to bo placed
in the sheriff's bands, uad Le allowed the chattel mortgage to run
out. In the pinth and tenth vparagraphs of Nr. Jellett's affidavit,
he states, upon information, certain declarations of the defendant,
quite inconsistent with his prescot contention. 1 do not accept
this as proof that the defendant made such declarations; but the
deferdant, in bis afiidavit in reply, passes the statement without
notice : nor does he deny the conversaticn stated by Mr. Jellett,
further than by swearing that he never gave Morgan Jellett or any
one clse nothority to sdize on or sell the goods or any part thereof
in dispute in ti.o interpleader suit, nor to seize or scll any goods
under the writ of exccution under which said goods were scized
and sold. If this be taken, as 1 thiok it must be, as an admission
that the plaintiff was at liberty to procced to recover on tho judg-
maent, and to abandon the chattel mortgage, there is an end of the
defendant’s case, which rests on the written discbarge of the
judgment alone. Agamn, ip the defendant's letter of the l4th
December, 1963, wnitten to plawntfi's brotber, defendant, while
assertiog that the judgment was satisficd, never once alludes
to the chattel mortgoge.

Bat the defendant farther swears, ns already set out, that early
in 1859 he got hit brother-in-law, Willinm Gould, to give the
plaintiff a2 mortgage; und he says that the money thensadvanced
by plrintff to hia, together with bis previous indebtedsess,
amouated to o sum between £400 and £500, which mortgage * he
believes the plaintiff hag foreclosed ”* Ia reply the plaintiff sweare
that when he took the Gould mortgage, whioh secms to have been
early in 1859, ho advanced £200 in addition to the defendant’s
previous indebtedness, aond as a gecurity for this advynce, aad an
additional security for the other sums due, and not as a payment
or discharge of the securities on defendaunt’s chattels; that the
Gould mortgage contained no covenants, and it was agreed that on
cale of the mortgaged property plaintiff was to account to defen-
dunt for tho amount realized, and no more. that the defendant
continued to pay intercst half-yearly on the whole debt, up to
August 1862, in tho latter part of which year be left Canada.

There are statoments in the affidavits which are well calculated
to give rise to a suspicion that the defendant, besides giving secu-
rity to the plaintiff, had in view the covering his property from
other creditors. The conversation sworn to by Mr. Jellett, and
not denied by the defendant, and seme expressions jn defendant’s
letter to the plaintiff 's brother, tend strongly that way.

1f it were 80, it would not help the defendant's present applics-
tion, nor indeed any application having his relief in view.

But 1 feel it unnccessary to enter into a closer consideration of
such statemcnts, as, after all, the defendant’s claim to the relief
sought by the first part of the summons rests upon the efficacy of
the discharge. There can be no doubt the defendant might waive
it, and, according to Mr. Jellett's statement, he did waiveit. He
pever registered it nor advauvced it till guite recently, and even
now he farnishes it as o weapon for others to use in his name,
rather than sct it up on his own bebalf. Though he professes to
have paid the amount of the chattel mortgage, he does not say
cither how or when. If bsfore he absconded, why did be continue
to pay the interest up to the end of the last half-year prior to his
leaving? If since, he could not have forgotten by what chanuel
be remitted the money. Added to which, his letter of the 14th
Dccember, 1863, shows pretty clearly he had no meaus of payment
after he left.

To my mind the primad facie casecs of the dischurge of the judg-
ment is so far met and displaced that I ought pot to act upono it;
and so far as, by a comparison’of tho different and oonflicting
statements, it is possible to arrive at a conclusion, I think the
weight of the testimony i3 in favor of holding that the chattel
mortgago never wes paid, but lapsed or expired, and the judgment
rematoed as security in lieu of it.

1 am of opinion, on the whole, that this summons mus¢ be dis-
charged with costs.

1 havo omitted to notice one part of the summons, which asks
that tbe interpleader bond given by Stedman aod Kelso (and, as I
gather, to the pinintiff ) should be declared part and parcel of the
agsets of the defendant Baker. This ~vould be an exteusion of the
cquitable jurisdiction of & comwmon law judge, not only unprece-
deated, but, it appears to me, utterly unwarrantable

Sammons discharged, with costs.

CHANCERY.
{ Reported by ITexRY O'BRIts, Esq., Barrideral-Law.)

Avstiy v, Storr,
Mortgagor and mortgagec—Destruction of durldings by fire~Application of

insurance money.

A3 botwaen mortpagnr and mortgagee, where bulldings on mortgaged premises
onvered by losurance are dostroyed by fire, and tho insuranco money it paid to
the mortgageo with the cobrent of the mortgagor (there being no provision in
the mortgage 2s to its application) i fore the prindpat money beemes Goe (and
in this caze after 09 Intereat had accrued duc) the mortgages i pot bound to
apply this money on the mortgage, asof the time he receivea %&. but mzy expend
{t on the property or may hold it in llen 6f 90 much of the security asir covers,
being. howcever. in the latter casc, bound to apply it eventually on the money
found due oo tho morigage.

On the 13th April, 1864, the plaintiff filed a bill for the foreclo-
sure ot sale of certain property, setting out two several mortgages
made by the defeadant to the plaintiff. It appeared from the bill
that the buildings on the premises were insured for $1200, and tho



