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BiGGoAR v. I3IOGKR--SUTHERLAND, J.-JUNE 16.

Hlusband and Wîfe-Money Paid bij Wife Io H-u.band-A4ction
Io Recover as Money Lent--Onus--Finding of Fact of Trial Judge--
P!eadlings-Dedlaration of Right Io Payment out of Proceeds of
8ale of Land not Included.j-ActÎon by a rnarried woman agaînst
her husband to recover $5,069.50, alleged to have been lent by
her to him, in three sumas, in September, October, and December,
1910, The defendant alleged that the moneys were voluntarily
paid by the plaintiff to him. and woe u8ed for their joint benefit,
and that there neyer was any agreement between them, express
or implied, for the repayment of the moneys paid to him. The
action was tried without a jury at Hamilton. SUTHERLAND, J.,
in a written opinion, set out the facto) and said that it was con-
tended on behaif of the plaintiff that, having regard to the re-
lationshiip of husband and wife, the onus wau upon the defendanit
to prove the sius to have been gifts: Eversley on Domnestic
Relations, 3rd ed., p. 302. The learned Judge î1aid that ho was
unab)le Vo corne to the conclusion that the sums i question were
lent by the plaintiff. It was argued on behaif of the. defendant
that, as theý plaintiff's understanding was that the mnoneys were
not to b)e repaid by hlmn personally, but out of the proceeds of the
sale of a fruit farîn, when sold, the action was premature, the farmn
not having b)een sold. As Vo tliis, the learned Judge said, he
feit disposcd Vo make a declarationi that the plaintiff should bc
enititled Vo repayment of the rnoneys or part of them when the
farrn should b)e sold; but he feit unable, on the pleadings, Vo do so.
Action dismissed without costs. C. W.,Bell, for the, lan
W. -M. McClemont, for the defendant.

RE~ FITZGERtALD--SJTHERLAxD, J., IN CHMMIEPS--JUNIt 17.

Mfoiey in Court -Payment out-Persoms Entitled-Ab8;eitee-
Proof of Death-Int stacy.]-An application for paymnent out of
Court of the moneys, or a po(rtion of the moneys, of the estate of
Ellen Fitzgerald, deceased, paid i under the. Trustee Relief Act.
The learned Judge said, in a written opinion, that the proofs sub-
mitted 8eemned f ully to warrant thie paymnent Vo Garrett Fitzgerald
of one-half of the moneys in Court, and to Mary Fitzgerald, David.
Joseph Fitzgerald, William Henry Fitzgerald, James William
Fitzgerald, and Edward Fitzgerald, each of one-sixth of the.
balance, being five-sixths of the share belonging Vo the. children


