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tered the catie, and this defect sbould escape
the Judge's observation, and he should make
the order, and after arrest the deondant sliould
apply for bis discharge for this defect,-in snob
a case it may be said that the jurisdiction of the
Judge had not aitacshed for want of an affidavit,
and tient thecrefore any Judge migiet properly
discharge the prisoner from custody.

Between a cause of action flot tecbnicaliy
stated in an affidavit, and an affidavit shew-
ing cleazly tient ne cause of action dees exist
thero seems te me te be a rnarked difference.
As te the sofficiency cf tise staternent cf the
cause of action in this case I express ne opinion,
but as the averment, the omission cf whicie is
insisted upon as vitiatiug thee preceediugs, seens
supplied in some cf the affidavits now fied, if
the case sleould corne up before the court, it will
bc necessary to consider the caseofe sStammers v.
HUuy/se as explained and referred te in Burs* Y.
Chs~ mon, as aise the case of Barkser y. Lingkelt,
anfthe ob servations cf Rolfe, B., ie Talboet v.
BsslkelqI,. The sunsmons will Le dischargeci
witieout ceets.

Both qsummon8e8 dsscsarged wit7sout co8s.
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Suffis' essy of affidavit sssdr 17 C 18 Vict. c, 36 (Bills of
Sale Act), os le de cr/liies cf iilss

A bill of sae ecce attested by cccý T. S., degoribed as
"Q

1 
cler to W. F.; the affidavit r, .1csnÀ by the, But; ,,f

Sale Act etas niade by T. S., diecric is 'gentlemnsen"
11l, thut the oSaSse it etas os .ufllset, and tise ill of

sale thierieoe voesC s agaisit ssc execution creditor.
[19 W. B-. 386.1

luterpicasier issue.
Tise plisitiffs erere grantees of a biii of sale,

The deferîdaut eres an execuiu creditor. The
biii cf saie dated 6tls of July, eus attested Ly
John Shaw, descriLed as Il clerk te William
Flavell." The affidavit, doteci the 21st of July,
hegan, çseit the words Il , John Shaw, &c., Gen-
tiensai," tend conciuded withhee words, I for-
tiser siy tient the naune or signture, J. SLow,
seabserieil te tho said iudentnre and biii cf saie
as tise attesticg witness te tise exceutiets tieeref,
is iii my cern houdwriting and tient 1 aui gontle-i
fian,

Tise case wns tried at the Surrey Sumamer
Asei.zes, and a verdict found for tise defeudsnt,
witie eave reserved te neove to enter it for the
the plisttiff if [t shouid Le ceîssidcred tient tLe
affdavit Pomplied 'vith thee provisioni cf tLe
stittote 17 & 18 Vict. c. 36.

A ruie nisi having beêu obtoined,
PDsy, neer (Jan. i1.) sbowed cause - The

affidavit is insuficient; tihe description cf the
witssess is inceusistent with that given [n the biii
of sal e; Foulges' v. Taylor, 8 W. R. 279, 5 H.
& N. 202 ; Talo v. Sssueeer, 6 W. &. 545, 27
L. S. Ex. 2M ; Allen v. Thompaon, 4 W. R. 506,
1 Il. & N. 15.

Rilsten and Bremley, in support off the mIle.

*Ces' mu-13ovsoL, O.J., WIcnsts, Owric and BoiTer, JJ.

Jan. 12.-BornaL, C. .J.-I shcuid Le very
desireus of supporting this Liii of sale, as tbere,
eras cieariy fie intention te deceive creditors, but
tiee Acf requires somethissg deflniite-viz., thse
cath cf thee attesting witecess os te bis residence
and occupation, and tee have fie power te dispense
'with tleis provision. Now, it lias been con8idered
that this description munst apply te the tise cf
the making of the bill cf sale. The question,
thon, is evhether sncb a description bas been
verified on c atie. Thie description in the affidsvit
is in thege words Il1, John Shaw, Gentleman."
Ie tact ho was ou e.ttorney's clerk, and, therefore
thts description is incorrect. In souse cases the
affidavit lins Leen considered sufficieni wliere
flieri lias Leen clear reference te tlie description
ini tlie bili cf sale, but hero tisere is ne snch
reference. The rule, must tiserefore, Le dis-
cearged.

Wu.aers, J-I arn cf thee ssme opinion. The
case arises upon tLe valiiity cf a Liii cf sale
eieicie a crediter Las taken iey way cf security
upon. Lis deLtor'a geeds, leaving the, ggods ie
flie appairent possession cf the dtbtor fi another
creditor cornes with an oxecutiets, and thion tLe
biil is set snp. Thie Legiqlature Laviseg au Uts
attention callesi te cases cf fratud eccurring under
sucs rirecnm-tiinccs bas iseposed certain restic-
tiens eusd conditions upon tise înaking cf sncb
billq cf sale, and in tise event cf esseh cotnditions
not Leissg compiied eritie, a biil cf sale is declssred
te Le void. 1 take the language cf flie Legisia-
ture aud put upon [t a natural ueeaniug, net dis-
pensing with whiat if considers uecessary, and
agreci ng wtU sebet Williarns, J., said iu Lonsdon
acd We3timser Disconi Ccmpeny Y. Chao, 10
W. R. 698, 31 Lý J. C. P. 314. Thie 1sf section
eacts (Bis Lerdship rend isi section cf 17 &t 18
Viet. c. 86).

The question, t
5

sen, le wehie thee description
there required wns wcll given Ly the biii, assd if
was inessed that tisat waq sufficient ; ut it eras
decided in. fIsSion v. Engpiss, 7 E. &13. 94 that
it [s thse ailidaxit whicle ust confain the deecrip-
tious cf residence and oectupationý cf the grautor,
and flot the Liii oniy, asnd on that point ne doubt
n'as cîstertoined. The' question wlsotieer the
attestin.ý witiiess l8 te Le aise seo deseribed, de-
pensds oni wieetier the words iu the section juet
read, applyinsg te Lbis given nder executiofi,
are te Le rend pasrotheticaiiy or net. if is clear
that these word3 exieaust theneseives upen the,
c'Is cf Lisls givon ndpr sexsssufion, and tient they
must Le rend parentheticaiiy. '1'e words foi-
icwsug, thon, ", and cf every Mtostiug vitnes,"
mu ýt Le appiied te Lbis of saie cf ail sorts. If
is, thereforo, obvions, tient accordscg te thc con-
clusion Bfit cere te, tiet description of the
wltriess aise muet Le given iu fiee affidavit. Thon
ens tiee description se given ? The cases show
that if muss Le truc, and tie case cf Thse London
and W.tiserDi3ceeut Comapany v. Clsece de-
cides tL'st tise description muat Le truc ef the
wituess nt tiee tisue cf the, making cf the Liii.
This affidevif describes fiee witness ns Il Gentle-
man." Tient wan lt truc ; fiee tersa reaning a
person of ne particular occupation, wlicreas, tLis
pereon Lad a distinct occupation ; and lic dees
net say tliat the description et hlm coutaiued in
the affidavit le true. As te the case ie tLe Ex-
cliequer, Banbury v. Whsite, 1l W. R. 785, 32 L.

Eng. Rep.] [Eng. Rep.
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