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COMMON PLEAS. |

— l

HILARY ‘TERM, 1S3, |

Reported by K. C. Joxes, Esq., Burrister-ai-Law. .

i

ScatcHERD v. Tk EquitapLe Fini: INsuraxce CoMpasy.

Registration of vessels—Mortgagor comsidered owner when cegistered—-Insurance of |
morigagee’s wnlerest.

Upon an action for fnsurance upon a vessel upder the usual interim receipt.
Zild, that the mortgagur of & hun-registered vessel had 1ot such an interest as
was saleable under a fi. fu., the 2d sec of thestatute d Vie., ch. 3, only declar-
fugg that the reguaterat ow ner, although he shall hiase mortgaged the vessel, shall

Lo considered to bu the owner thereot s aud that by  purchuse under a i fa. of |

the BIrteagor's interest in 8 non registered 1essed, tho legil estate did nut paxs,
The plaintitl. at the trial. cluiming as owner under a sale as abuvestated. and the .

Judgo rullng against hilw, applicd aud was aliowed to prove hix interest as |

morigagee. i
Upon a wotion for a nensult upon that ground. .
dleld, that 1t was a matter §n the discretion of the judge at mied prius to permit

sueh a varfsuco 10 the )ine of proot, aud the detendanty uot shewing themselves

datvificd Ly the exerciso ofthis discrution, a nonswut was refused,

The declavation states, that, on the 1<t of April, 1858, plaintiff -
applied to defendunts to insure against fire in the sum of 35000, .
the hull, standing rigging nnd machine.y of the steamer ** Forest ;
Cuity,” of which the plaintiff wny the owner, as then lying at Port
Stanley, for one month, from the 1st of April, and plaintiff paid
the premium, and defendants granted plaintiff a receipt therefor,
and also insured in the sum of $5000 the said property, until within
thirty days from that date a policy should be issued, if approved
by the local directers at Montreal, or until the insurance should be
cancelled by defendants.  That afterwards, and whilst the insur-
ance created by the receipt was in furce, before the policy issned
and before the local directors approved or cancelled the same, the
steamer was accidently destroyed and damaged by five, to the value
of £1500, whil~t «til} plaintifi”s property ; yet defendants have not
paid.  Second count for money had aud reccived.

Pleas to 1st count: 1st. Did not issue the receipt. 2nd. The
property not the plaintiff’s.  3vd.  That tho receipt was subject
to all the terms and cond.tions of the policy in use by defendauts,
among which is the following. ** All persvus insured by this com-
pany, sustaining any loss or damage by five, are forthwith to give
notice to the agent through wkom insured, or to the nearest agent,
and, within one calendar month after such loss or damage has oc-
cured, are to dcliver in as particular an account of their loss or
damage as the nature of the case will admit of, and, if required,
make proof of the same by their oath or affirmation, according to
the form used in the said office, and by the production of the books
of account and other proper vouchers, and give such further in-
formation thercon as shall be necessary, and shall, if required,
procure & certificate under the hands of three or more respectable
householders nearest to the place where the fire hashappened, and
not concerned in such: loss, importing they are acquainted with
the character and circumstances of the person insured, and do
know or verily believe that he, &c., really and by misfortune,
without any kiud of fraud or evil practice, has sustained by such
fire loss and damage to the awmount therem mentioned.  Until guch
affidavi:, account and certificate are produced, and such explana-
tion given, the amount of the loss shall not be payable. Also, if
there be found to be any false swearing or attempt at fraad, col-
lusion, or wilful mis-statement on the part or in the behalf of the
person insured, or 1if it should appear that the fire shall have been
occasioned by any wilful act or connivance on his part, he shall
forfeit all claim to restitution or payment by virtue of bis policy.”
That defeadants required plaintiff to turnish the with a statement
shewing his title and interest in the steamer, together with all
deeds and instruments evidencing such title and interest, aud to
furnish them with copics of all accounts and transactions between
plaintiff and one Paul Phipps, and to vtate what securities plaintiff
thea held, or, at the effecting the insurance on the said steamer,
did bold for seziring payment of any debt duc from Phipps to
plaintiff, and how and for what con:ileration plaintiff acyuired the
intere«t of Phipps in the steamer, and wlhether the interest of the
plaintiff in the steawer was that of owner or mortgagee, and re-
quired plaiotiff to make proof of the said deelds, instruments,
accounts, matters and things unler his oath, none of which plan-
tiff has doue, contrary to the condition, &c. 4th. Plea to second

~

count never indebted.  5th. T the tirst count that the insurance
was cffected through the fraud, misrepresentation and concealment
ot theageut of the plaintiff, through whom the sume wus effected.

Replication tukes 1ssue on 1st, 2nd, 4th, and Hth pleas. To the
3rd plea, that detendants did not at any time betore the commence-
ment of this suit require the plantiil to do as in thiat plea 18
ulleged, defendants densur.

The trial took place at London, in November, 1838, before
Burns, J. The receipt for insurance, signed by the defendants’
ageat at Londun, and dated the 1st of Apnil, 1868, was proved.
It was as follows : ** Recerved of Thomas Scatcherd, Exq , the sum
of $16.63, fur the insurance of S5V, agrecable to wstiuctions
recewved this day, for which a pulicy will be issued by the Eqmtable
Assurance Company, witlun 30 days from this date, if approved of
by their local directors at Montreal, or otherwise this imsurance
to be cuncelled nnd a pro rata premivm returned for the unexprred
term, (Signed, Xc.)

“'This receipt 13 subject to all the terms and conditions of the

olicy int use by the company at the date hereof.”

To prove property in the plamutf, was put in an exemplification
of a judgment (under the seal of the Court of Common Pleas) re-
covered by Thomas Mason v. Paul Plapps, for £311 damages and
£10 17s. vd. costs, in an action on promises.  Judginent entered
the 10th of Apnil, 1857. A fi. fa. issued to the Shontl of Elgin
i on tlus judgment, and on the 27th of Junc, 1897, he sold the vessel,
| executing a bitl of sale by which, atter the usual recitals, the

sherif, in consideration ot £14. granted, bargamed, sold, nsmigned
. and set over **as wuch as m me heth by virtue ot the said wnit
and of my office,” to the plamtith, the smd stenmer, goods and chat-
1 tels, “urniture, tackle, anchors and appurtenances.  Habendum alt
. the estate, right, title, interest, claim and demand which the sard
Paul Phipps had ie the same, to plunt.gt, his executors, adminis-
. tnators and assigns.  The sheril proved that thus sale was subyect
_to mortgages, one to one Morton, the other to pinintift : that the
. plaiatift claimed a murtgage of $400V on hier, and on this account
chie suld only fur £14.  Paul Plupps was called as & witness, and
, swore he formerly owned the *- Forest City i that she was worth
310,000, and was burned in April, 1508 Un cruss-exatination
. he stated that he had effected an insurance on her for the plamn-
,tiff, in the Times and Beacon office, for o term that expired in
. March, 1858: that he applied to the same offico for a further in-
, suraunce, to commence from such expirativn, and it was refused,
, because, as ho swore he believed, that Company would not insure
for a month: that he then applied for the present wsurance to
the defendants’ agent, and did not tell him that the Times and
' Beacon would insure for so ebort a time, but told ki they would
, not insure for less—he thought—than six months. lle ssid ho
" was under ar: indictment for having caased the firing of the vissel.
' The destruction of the steamer, except what the boiler and old
iron might be worth, was proved.

The defendanty’ counsel ubjected, that no title to the vessel
Phipps was shewn; that the Provincial statute 8 Vie., ch. §, is ve-
pealed by the imperial statute 17 and 18 Vie. ch. 104, under
which cvery vessel must be registered, and that no regi try having
been shewn with respect to this veesel, notitle to heris prove. : yud
that the title relied on being the sherifi's deed, and thesale having
been sworn to be subject to two mortgages, one claimed by the
plaintiff to be held by himself, Phipps, if he had any title at al, had
ouly an equity of redemption, which was not, on the 27th of Juge,
1858, subject to be sold on a fi. fa., for the act 20 Vic., ch. S—1y
the 11th sec. whercof theinterest orequity of redemption, in chatters
mortgaged, of the mortgagor was made saleable in execution—did
not come inty force until the 1st of August, 1857,

Tre plaintifl’s counsel then, by leave of the learned judge, (the
defendants’ counsel strennously objecting,) put in =« mortgage of
this vessel dated the 9th of May, 1857, from Paul Plipps to the
plaintdf for £942 105, and there rested his case.

The defendants’ counsel urged that the plaintiff :hould be
required to elect, whether hie claimed as owner or as mortgagee,
adumitting that & mortgagee's juterest was insurable. 1y was
declined, and the learned judge allowed the case to pruceed, to
settie the issucs, and reserved leave to the defendants t move to
enter 4 noosuit on any or cither of the vbjections ruised  Un theo
defence it was then proved that when Phipps applied to defendants’




