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Com. Pleas Div.] NoTIs OP CANADIAN CASICS. [Com. Pleas Di v.

oi'der for the goods waa given on the 5tb Sep.
tomber, z885, and part of the goads sent to
defondant, another portion was delivered in
November, and the residue somewhat later.
lIn january the defondaait went ta Montreal,
and asked ta get an extension of time, as ho
said, to see if the gaods %vould turai out ail right
wh.ich the plaintiff refused.ta give, and defen.
dant said if they did not turn out ail right ho
would ship them back. A large quantity of
the gooda were sold. lIn February the de-
fendant clainied te be entitled ta return the
gonds because, as he alleged, they did nlot
answer the contract, the defect being a latent
one, and not discoverable by ordinary inBpec-
tioand exammnation. There was naevidence
ta show what defeaidant's alleged loss was.

Hedd, that under the circumstances tiser.
was na defence ta the. action on the notes;
but that the defendant's remedy, if any, for the
plaintiff's alleged breacis of contract in supply.
ing goods flot as ordered inust rest an the count-
er.claim; but that there could bo no judgment
thereon, as there was not sufficient evidence
of the.loss sustained, and as thse learned judge
at thse trial has entered judgxnent for thse olain-
tiff without prejudice ta the defendant bringing
an action for dam ages if sa advised.

Aylesuworffi, for the plaintiff.
MVcCartihy, Q.C., S. AL. Jarvis, for the defend-

ant.

VELSH V. CORP'ORATION OF ST.
CATHARIN ES.

Aficpal corporations - Pblic drain- Private
drain coninccting thetewitt- il'ater backing-
I iabilityv of cor,5oration.

'ra render a corporation. lable for injury
fromn the overflow of a dlrain it must be shownl
affirmatively thiat the corporation required bhe
iraperty owners te use the public drain by
connecting their private drains tiiereitli;
that the drain fias been imiproperly and niegli.
gently canhtructed, or that it bas becoane
obstructed, aaid the corporation have negli.
genthy onxitted to rernove the obstruction
within a reasonable time after knowledge or
notice, and injury resulting therefrom ; or that
the corporation have brotaght more water ta
the plainti«'s laand by means of bthe drain than
%vould otherwise have came thereto, and wil-

fully poured it thercon, or negligently alhowed
it ta escape and flow on the land.

Thse plaintiff had a'house on a street in
thse city of St. Catharines which was drained
by a drain runnîng through private grounds
ta and under a raceway; but this %vas stapped
by thse persans awning thse lands on thse other
aide thoreoi, in - which the water flowed.
There was an open ditch, or drain, an the
east aide of the streot connecting with the
racevay. The raceway, which wvas no higiser
than tho street, wvas afterwards bankod up,
ivheroby thse flotv of thse wvater was stopped
and wvas spread over the adjaining lands,
whereu,- ,n R., the then owner of plaintiff's
hanse, and others, petitioned thse council ta.
coi- truct a drain under tise raceway, which
was don. by means of a well at the raceway
and a five-inch pipe under it. R. then con-
nected his box drain with tihe well. Tise only
evîdence of acquiescence by the corporation
was the knowledge thereof by 0., the defend-
ant's street inspecter, and fia objection mnade
by bini; afterwards the defendants connected
the drainage of ather streets with the wehh,
wvhereby mare water was brought down ta the
welh than the five-incis pipe would carry off,
and it flowed back on the plaintiff's pronmises.

Held, folhowing AfcConkey v. Coiporation of*
Brockville, za 0. R., that the defendants were
neat Hiable for the damage sustained by the
plain tiff.

Lash, Q.C., and R. G. Cox, for the plaintiffs.
Melss, P.C., and Macdonald, for the 4efend-

ants,

RAH V. DOAD

Insoiî;ency-Prfere>ace-R, S. 0. ch. z 18, 48 Vict.
ch. 26, sec. 2, construction of-loiee-Mis.
direction.

Unider R. S. 0. ch. 18, as aanended bY 48-
Vict. ch. 26, sec. -- (O.), one of three things
mnust occur hefore a conveyance, assignment,
etc., of any real praporty can be impeached,
viz., the persan making thse dispasition of hs.
prapuirty hy any of the. modes indicated must (i)
at thse time be in insolvent circumstances, or
(2) be unashe ta pay hie debta in full, ar know
that ho is on the ove of insolvency; and in ad-
dition the (t) disposition muet b. made by the.
awner of the property witb thse intent ta defeat,
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