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Seanin the promises descended to James Erwin
11ud his brothers and sisters, of whomn there were
eevox'al as bis heirg at law :that five or six
1flOnthSý bef'ore the action of ejectment was
brCught .agairîst Henry Bennett, ho bad deserted
Mlary Bennnett. whom he bail married, and bad
left. the premises :that wbien the action of eject-
Suent was commenced, James Erwin was absent
fro0M home and knew nothing of it : tbat the
ehoriff who served the writ o"f ejectment upon
M1ary Bennett told ber that the paper serve;l
W1as of no consequence to her, that it was not
Illtended to disturb her or lier chuldren, and that
ehe need givo berseif no uneasiness about it. and
that accordingly bhe did not. The âffid tvits
further stated that after tbe eviction by the
8heriff, James Erwin, havingr taken logal advice,
~nd ini rigbt of bis titie as a co-boir of bis father,
eSud finding, tbe promises unoccupied and the
d0or of thée bouse unlocked, re-took possessi(n,
ltu.l took bis mother and the rest of the family
Inato the bouse, claiming titie througli Thomnas
trwin, who, as stateti above, died seiseti thereof.

CWYNNEq, J. - Fromn the faicts sbewn it appears
th4t the parties agrainst whom this application is
taAde a>sert no clairnwhatever tbrougb thp, defeti-
arlt i11 the writ of ejectment. but wholiy independ-
eut of' him,' under rîght of tbe fitbor oi James

ý'rwin, wo as it is said died seised in posses-
Sion1 àf the promises. Neither the raie nor tbe
allidavits filed iii support thereof allege any
forcele taking possession of the premises-or
"Il expulsion of any person in possession, on

ibn*4,fo tbe plaintiff. nor any actual interference
Wfith or disturbance of tbe olicer of the court in
thse execution of tbe writ,which bas been returned
9' fully executeti.

Ifinti no case wbich under tbese circumstances
Oîdat ail warrant me in making this raie

e.hsOlute in tbe wboie or in part.

I kornp.on v. Mirehouse, 2 Dowl. 200, tlie
af 1ývit upon which tbe motion, wbich was for a1~wWrit of hab. fac. pbs. was nmade, stateti that

tIe biff'5 officer bal been turned out of pos-
5I'3Oh of tha promises before he coulti deliver

'to tbe lessor Gf tbe plaintiff and that the
deponnt believed the parties committing the
'V1oiee~ were combining witb tbe defendaut in
th 10 t provent possession being delivered, but
the court hield it to be indispensabi3 necessary
tftt file defendant in tbe ejectinent shouiti be

Cnecelwith tbe dispossossion. ln Pitcer
'e Dowl. 971, which appears to go further

auy osher case, it was the defendant in theeJecttnet a',uinst whom the motion was made
ettid iWho i11 0'ta aight of the same dety that hoe
*n (l15poss3essed, re-entered and t<)ok fircib'e

p0"1uof the prernises. In Lloy1d v. 1.te. 2
'P.C. N. S 407, the motion was for at fresli

~rit nt' / f* c 'b Po.?., upon a judgmenit obtained
e'iMiti asa ejector. to eject the tenFints

POSsesJiont and wbio if the action had b>endeî. eilld woulq h ave beau the defcndunts, aud

*hoder tbe% ays after they had been ejected
th ndmn of haba. fac. pos. obtaiiied uponthe judgtuent aist the casual ejoctor, camne

agaiu and îorcibly ezpel/ed tIse plaitiif's agent,1rho wa in' Visible occupation andi took pusses.
Sion aIZRifi* In McDermoti v. cro,4Pa.

ep. 252, a s'Imilar ruie to the present was dis-

cbarged, althougb it was the defendant in the
ejectment who, about three weeks aller ho had
been dispossessed, returnod and re-took posses-
sion, the door being locked andl nailoti np as ws
done bore. But the case cf Wilson v. Chantoa,
et al, reported in L. T. N. S. 255, andi (as Wilson
v. Chartier) in 10 W. R. 546, decided by the full
court, appoars to me to settle tbe point, and
grenter weight must ho aVribnted to tbis decision
being that of the full court, than to any (if the
cases decided by a single judge in the Bail Court.
In tbat case the sheriff badl on the Ist February,
1862. given possession of tbe promises to the
plaintifF unider a ivrit of /wb foc. pos., issued
tîpon a jucgînent obraineti agnin.st the loefendanta.
The plaintiff So put in possaession rotaitiod pos-
session until the 7th April following. when. the
'irit baving been returneti. two of the defendanta
in tbe ejoctmentforcibIy re-tooc pos4session froni
the plaintiff of two cottages froni wbicb they
bati been evicted. Upon an affidavit of these
facto, a motion simihîr to that wihich lias been
made in this case, iras made upon tbe 26tb of
the saine month of April. IVilde, B. says-

Alter the writ of hobere.faciae I.-ossesqioneim wait
returtiod.the court as to îlîa, buit i (fcusfcO."
Pollock, C B. says-' 'lie application is entirely
novel, 1 nover recolitot a siirailar one. Put
the case of' an action oi detinue for a cliattel.
tie plaintiff recovers anal the article is delivei i-l
Up to hinm, but afterwards the defendant ngiin
gels pos.ýession, tlîe court could inot summriiy
interfore to enforce its re-delivery." And %Vi*li.
B.- says.-,' There bas been no interfererco with
the sherifl"s officer, and consequcntly no0 conteuipt
of court-thoe * writ f or dolivering possession bad
been executod,' and its exectqtion certified 10 the
court andi tbe wbole thing completod; the power
of the court was thon at an end. Il the plain-
tiff bas a rigbî to this rule, I do not sce 'tvhy he
shoull Dot be able to obtain one0 at the end of
twolve montbs, or even two years after a defen-
dant May have re-entered into possession." And
the rule was reru.,ed.

The case before me is even stronger thon thit,
when we see wçhat is containeti in the affidavits
in reply . Accurding to the plaintiff's own èhew-
ing, the writ ivas fully executed, and returneti
as executed on the 24tb July. ibere is nu aile-
gation of any forcible taking of possession or
any expulsion of any person in actual oçeupation
for the plaintiffs, andl now by the affidavits in1
reply, it appears that .James Erwin who was in
no0 sense a party to the action ol ejectnîctit ini
which, tbe jufigment was obtaineil wbereon the
writ of hab. fac pos. issued, and wbo bas no
connection in title whatever with the delendant
in tliat action, but utteriy repudiating aIl sucb
conneetion and ail titie baving ever been in that
defendaut, and iii bis own right as8 heir of lais
father, wbo als hoe @Rys died seiscd of the pro-
mises. Olters in assertion of that tubl, expelling
tio. bo.ly, andi takes with bim bis brothers andi
Bistors, who aceurding to bis contention are co-
beirs wituh lii, and alsoi bis mother who bas no
estate in the premises except as otitîti to
dower thereout.

The ruIe must ho disehargeti with Costa.

Rule discliarqed with coas.
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