
contractsbeginning of the risfo but do not apply to this a#d similar 
lj for mi exception ; the effect of the ruling would skeletal/ set wide the policy stipuletioe off the 
true and actual each value at the time of the lam, and substitute for it, either that of intriario value 
or the mere foir value at the time of the Ices, independent of all riroumstanoes regulating or applying 

/ • fo it. Angell, on Fire iasureaoe, $864, 6, says, " that lem or damage to goods h to be estimated ae- 
" cording to the true and actual value of the property at the time the leas happens,” and eltae a jodg 
mast in Louisiana, by which a foir sale at auction, after notice to the insurers, may be oonaiderad by the 

* jury in estimating the damage end ascertaining the indemnity. 1. Bell's Com. on Law of Scotland 
P 643, says the joes is estimated ou the destructible parts on the whole valoe of the house as it would 
have sold la the market, Ae., and so, also, the French authorities are equally precise. See Boudous- 
quid, p. 164—” Mais quoi doiboa entendre par la juste valeur des choses? Ce n'est ni la valeur de 
convenance, al celle d affection, ni «séihe le prix d'achat, o’eet la valeur vénale, o'eebhdire le prix 
qu’on en pourrait retirer si on las mettait en vente. Fois» ras diritur quantum otndi pots* Dans 
la régie le juste prix est celui auquel Ici choses de pareilles nature et qualité août vendues dans las 
mêmes lieux, dans le même terne, dans les mêmes circonstances et à toutes sortes de personnes mas 
•voir jgard à la valeur extraordinaire, c'esttodire au prix qu'on peut obtenir eu certain ses, et sous 
certains rapporta. Le contrat d'assurance n'étant pas une mesure oonacrvitoiid des objets assurés 
mais seulement un contrat d'indemnité, As. Bn un mot l'assureur gafontit l'astaré contre le parte 
réelle qui résulte de l’incendie mais cette parte pn*te son obligation est éteinte. MSee, also, Gran and 
Joliat, p. 25 ; Pareil, p. 90, Nos. 71, 71 Bmerigon Meredith's Translation, esp. 9, |1 ; and Gouget 
and Merger vo. JÙenniaee Maritime, p. 364, who hold that the con tract would be one against publie 
policy aad morality if the contrary doctrine ware maintained. This policy, then, having expressly 
stipulated for tbs kind aad time of valuation ; any other judicial instruction to the jury upon the 
matter is not warrkçtod, aad hence the ruling and instruction as shove are illegal. There only to- 
main the questions cTrepresentation and warranty. The written words of the policy in connection 
with these points are as follows : after stating the particular amounts upon particular parts “ #/ the 
ettamer Malakoff new lying m TWs's Dade, Montreal, and intended Se navigate the St. Lament» 
and Lain from Hamilton to Quebec, principally as a freight heat, and to he laid up far the winter 
in a place approved by <hu Company, who wilt not ha habit for orplueiout, either hy stones or 
gunpowder." This statement meet necessarily be eetjeeted to legal construction to determine its 
nature, whether of representation or warranty. Then, as to Its being a representation, the language 
is plain, simple, aad explicit, adverting to navigation during the season, the course ef that navigation, 
the principal manner of conducting It, aad beeeuee of the date of the policy providing for laying up 
the steamer during the intermediate winter period between the open summer periods containing the 
winter. It is impossible for naeh I sawn ana to luu'uhe constructive mulauition. /Bet if it be a Be­lt is impossible for sash language to require constructive explanation, 
presentation, testimony is admissible with reforenee to it, bu 
writing and in plain and riser phraseology f Angell, p, 194,
" * i. *X- «-ehnieal sense in which that term he

bee been well del usd, a verbal or

other aethnritiee, remarks,

fj^m Warranty

; io
of other steamboats similar or nearly so to the Malakoff; and at or about the time of the sesMsnt, 
as the policy criterion of the value of the Malakoff was rejected by the Judge, who said that be eould 
not accept the Defeqdante' view of the law, who wished to estimate the value by bringing a 
steamboat into the market and setting her suddenly for oath. These rulii^ tee not in con­
formity with the contrast or with law. The stipulation in the policy, the binding contrast between 
the parties, is, that the loot or damage ekatt bo eetimated according to the tows and actual cash value 
of fhe property at the time the low eheUI happen. What, then, is that each value, and by what other 
foir mode-qf ascertainment etmjwbe found than by its eash pries in the marhetf Old Hedibrae ex­
pounds the ^ule periootjyf-xThe value of a thing is what it will bring." It eeauot be by taking the 
intrinsic oostjof jjrfsukjeot, there can be no intrinsic value of sneh a thing, net hy separating the sub­
ject from theWoumstancos of time and place, which alone can give it a current value. If the (en 

truotiow of the subject render it not available for appreeiatiou by actual aale, its cash value may be 
ng the price obtained in écrit for like or nearly like subjects at the time. The 

ne and plane from the estimation would make It impossible to know the cash ereven 
any thing, and specially of the subjects in this case at the given time of the eeutraet, 
tase. The money viiue in the existing market is the only rule and guidé le sarry 

of the ooutraot, and this rule is moreover supported by authority. 8 Phillips, No.
being a ooqjraot of indemnity, the underwrite» are not liable to pay any lee 

assured haw actually sustained ; whether the loro be total or partial, its amount 
without determining the value of the subject. In No. 1846 the author Bays— 

building or of any article in a fin policy is what it could be said for, since its value 
must be proved ; aad it does not appear what other valus than this eould he satisfactorily shewn. He 
"■arks that the obvious presumption la that the rule is the mate in a fire policy as in a aroriae in­
surance, namely, that the value of the subject at the beginning ef the risk is retorted to where the po­
lity hy in preeieione or the deeoription of the subject does not require a different booelruction. The

kJ


