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negligence of the deceased, if any, could the motorinan on the car,
by the exercise of ordinary cnte, have avoided the accidenit ?" To
this the jury answered, "Yes "-thougli this w'as ev\idenýtly in-
tendeil net tn he answered if the jury found that the dccsdhad
net been negligent.

The appeal was heard by GÂnItOW, MACLAREN, MFRED>ITii, and
MAEJJ.A.

1). L. McCarthy, K.C., for the defendants.
J. MaeGregor, for the plaintifis.

{RRW J.A. :-ln view of the other questions and answers,
wlich-I were quihe sufficient to dispose of the issues, the last ques-
tion and answer should, 1 think, be disregarded.

Whant remains is the simple case of negliÎgence- alleged and
founid against the defendants in respect of the excessive speed, and
contributory negligence on the part off the deceasedl allegud by the
defendants, but denied by the jury.

Both questions were, in my opinion, proper for flie jury.
Thiere was evidence, if beiieved, of improper speed, as ther julry Say,
eat thiat particular point." The inotornian upoit the % west-ound

car iiiist have seen the east-bound car standing, and at leastf one
passenger- f rom it, Dr. Ilincks, cross the north track towards tlie

hoptl even if lie did not see Dr. llineks aflter crossiing waving
his lhands howards the deeeascd in an effort to prevent imii f rom
xnaking the attcmpt to cross. Ani there is no evidence that lie
Flackenied speed, which speed a jury înighit wclI regard as unréa-
sonable and exce(ssive underthciunsac.

Thiere was; also, in miy opinion, clear evidence off contrîbutory
negligencue on the part of the deeeased, whio came out froin the rear
end off the east-boeund car, and apparently proceeded to cross wîth-
out Iooking' to sc if he miglit do so safely. And, if lie had looked,
hie iiiist Lave seen the west-bound car in plenty of time to have
kept eut of danger.

it is net my purpose furthcr ho comment upon thie evidence off
contributory negligence, cxccpt to siy fhat, in my opinion, tueo
deeided weighit off evidence is againist thie finding off thie jury, for
wich reasoni it seems to me Iliat justice requires that thevre should
be a new trial.

1 wvould, therefore, allow the appeal and direct a new trial; tlie
costs of flhe hast trial and off Ibis appeal to lie eosts in the cause ho

the ccsu party.
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